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PREFACE 



The Administrative Conference of the United States, a federal agency established 
by Congress to provide advice on improving administrative procedures of the federal 
government, has been involved for over a decade in encouraging the use of mediation and 
other alternative dispute resolution techniques in cases involving federal agencies. The 
Conference has also worked with the OflRce of the Circuit Executive at the United States 
District Court for the District of Columbia, to help provide training and consultant 
services and otherwise ensure that their ADR programs are as effective as possible. 

Under the terms of a grant from the Culpeper Foundation, the Administrative 
Conference sponsored this evaluation of the mediation program at the United States 
District Court for the District of Columbia. This report was prepared for the Conference 
by Professor Johnnie Daniel, Department of Sociology and Anthropology, Howard 
University. The views expressed in the report are those of the author and do not 
necessarily reflect those of the Administrative Conference or its members. 

We hope that this report will be useful not only to the U.S. District Court, but also 
to other courts, federal agencies, and institutions that have, or are planning, mediation 
programs. We welcome questions or comments. 



Nancy G. Miller 
Project Director 
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Summary 
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In September, 1989, the United States District Court for the District of Columbia 
(USDC) initiated its Mediation Program. This program was established to reduce time 
in resolving cases, involve litigants more directly in the resolution of their cases, 
reduce costs, and generally increase the public's satisfaction with the judicial system. 

The purpose of this study was to help the Administration Conference in assessing the 
value of the mediation program, determining whether the program should be changed 
in the way it selects cases and assigns mediators, and determining whether the program 
should remain voluntary. 

This study combines four types of data: relevant data that are available from the public 
records of the cases mediated, survey data from attorneys who participated in the 
mediation of cases in the Program, survey data from parties of the attorneys, and 
survey data from mediators in the Program. 

The attorneys targeted for this study included all attorneys who participated in the 
mediation of a case through the Program since the beginning of the Program up to 
February, 1994. Clients of these attorneys and mediators active in the Program were 
targeted for participation in the study. Three hundred and twenty-five attorneys, 31 
clients, and 65 mediators participated in the study. 

Attorneys and their clients were asked to respond using the case they most recently 
mediated in die USDC Mediation Program. Most of the items in all the questionnaires 
requested the respondents to assess various statements relating to the Mediation Program 
using a 7-point scale. Several open-ended items were also used. 

The major findings of the study may be summarized as follows: 

Appropriateness of Cases for Mediation. 

• Most of the attorneys indicated that they thought mediation was 
appropriate for the most recent case they mediated through the Mediation 
Program. 

• The attorneys' assessment of die ^propriateness of the case for mediation 
was influenced more by the legal issues of a case by its factual issues. 



Four factors were found to have statistically significant effects on the 
attorneys' assessment of the appropriateness of the cases for mediation: 

agreement/disagreement that the legal issues were too complex; 

appropriateness of timing of referral; 

attorneys' enthusiasm for the mediation process; and 

initial differences between the parties in their bottom line. 



Timing of the Referral of Case to Mediation. 

• Most of the cases mediated by the USDC Mediation Program were 
referred to the Program at or near the end of discovery, or when the 
case was waiting for trial. 

• Three out of four of the attorneys reported that their case was referred 
to mediation at the most appropriate time in the life of the case. 

• The attorneys suggested that the most apprq)riate time for referring a 
case to mediation is after sufficient discovery to resolve the major legal 
and factual issues, especially the legal issues. 

• More than half of the attorneys were very satisfied with the timing of 
the referral of their case to mediation. 



Conditions before the Mediation. 

• The attorneys were more likely to rate the enthusiasm of their clients for 
the mediation process as high than they were likely to rate their clients' 
enthusiasm as low. 

• The attorneys tended to rate their enthusiasm for the mediation process 
higher than they rated the enthusiasm of their clients. 

• The attorneys were more likely to rate their clients' motivation to settle 
as high than they were likely to rate their motivation to settle as low. 

• The attorneys were more likely to rate the hostility between the parties 
as high than they were likely to rate the hostility as low. 
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The attorneys' ratings of the differences between the parties in their 
bottom line vary across the scale used; however, there is a slight 
tendency for the attorneys to rate the initial differences between the 
parties in their bottom line as high. 



The Organization of the Mediation* 

• The attorneys were very satisfied with the location of the mediation 
sessions and the scheduling of the mediation sessions. 

• Most mediations consisted of one or two sessions attended by the attorneys and 
their clients. 

^ 

• The attorneys considered the participation of their clients in the mediation 
sessions to be very helpful. 

• Two factors were found to have statistically significant effects on help 
provided by the clients' participation in the mediation session: the clients' 
enthusiasm for the mediation process, and their motivation to settle. 



Performance of the Mediators. 

• Most of the attorneys, 7 out of 10, strongly disagreed that the mediator 
was not adequately prepared to discuss the case with the parties. 

• The attorneys varied throughout the scale in their assessment of die 
extent to which the mediator helped explore a range of creative solutions, 

• The attorneys strongly agreed that the mediator kept the settlement 
process moving. 

• The attorneys varied throughout the scale in their assessment of the 
extent to which the mediator was effective in engaging the participants 
in meaningful discussion. 

• The attorneys strongly agreed that the mediators encouraged their parties 
to think positively about settlement possibilities. 



• The attorneys strongly disagreed that the mediator did not give my client 
a hearing. 

• The attorneys strongly agreed that the mediator treated all parties fairly. 

• The attorneys indicated that mediators are just about as likely to follow- 
up the mediation of a case to make sure arrangements made during the 
mediation were adhered to as they are likely not to do so. 

• Most of the attorneys were very satisfied with the effectiveness and 
fairness of the mediator of their case. 

• Factors statistically related to satisfaction with the effectiveness of the 
mediators are the extent to which the attorneys agreed or disagreed that 
the mediator: 

kept the settlement process moving; 

was effective in engaging the parties in meaningful discussion; 

encouraged us to think positively about the possibilities for 

settlement; and 

was not adequately prepared to discuss the case with the parties. 

• Factors statistically related to satisfaction with the fairness of the 
mediators are the extent to which the attorneys agreed or disagreed that 
the mediator: 

helped explore a range of creative solutions; 

did not give the attorney's client a hearing; 

treated all parties fairly; and 

followed-up to make sure agreements made during the mediation 

were followed. 



Results of the Mediations. 

• Two-thirds of the attorneys surveyed reported that the case they most 
recentiy mediated through the Mediation Program was settled. The cases 
of the other attorneys were either still pending or settled through another 
means. 

• Slightly more attorneys indicated satisfaction with the settiement of their 
case than those who indicated dissatisfaction. 
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Factors associated with satisfaction with settlement of the cases include 
the: 

extent the mediation process helped the attorneys reduce litigation 

costs; 

extent to which the attorneys thought the mediator gave their 

client a hearing; and 

degree of the initial differences between - the parties in their 

bottom line. 



Helpfulness of the Mediation. 

• The attorneys reported that the mediation process provided the most help 
in: 

expediting the resolution of the case, and 

helping the attorneys persuade their clients of the realistic merits 

of their claims. 

• Next in order of helpfulness was the help the mediation process provided 
by helping: 

clients move toward settlement; 

attorneys design a settlement that met their clients' needs better 

than a court-imposed solution might have done; 

clients establish a realistic bargaining position; 

attorneys reduce litigation costs; and 

clients become more involved in the resolution of this case than 

they otherwise would have been. 

• The mediation process provided very little help to the attorneys in: 

defining the scope of discovery earlier than they otherwise would 
have, and 

exchanging essential documents or other factual information earlier 
than they otherwise would have. 

• An Index of Helpfulness of the Mediation Process was created 
summarizing all the measures of the helpfulness of the mediation process 
into one score. The attorneys' index scores tended to fall toward the 
lower end of the scale of the index. 
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Factors found to have statistically significant effects on the attorneys' 
Index of Helpfulness of the Mediation Process are: 

agreement mediation was appropriate for the case; 

extent to which the mediator kept the settlement process moving; 

extent to which the mediator encouraged positive thinking about 

the possibilities for settlement; and 

initial differences between the parties in their bottom line. 



Satisfaction with the Mediation Program. 

• Most of the attorneys indicated that they were satisfied with the 
Mediation Program. 

• Factors found to have statistically significant effects on the attorneys' 
overall satisfaction with the Mediation Program are the: 

extent to which the attorneys agreed or disagreed that the 

mediation process helped their clients establish a realistic 

bargaining position; 

extent to which the attorneys agreed or disagreed that the 

mediation process helped them persuade their clients of the 

realistic merits of their claim; 

extent to which the attorneys agreed or disagreed that the 

mediator gave their clients a hearing; 

extent to which the attorneys agreed or disagreed that the 

mediator followed-up to make sure agreements were adhered to; 

satisfaction of the attorneys with the timing of the referral of the 

case to mediation; 

satisfaction of the attorneys with the effectiveness of the mediator; 

and 

satisfaction of the attorneys with the fairness of the mediator. 

• More than 2 out of 3 attorneys reported that they definitely or probably 
would use the Mediation Program again. 

• Attorneys responded that they would definitely use the program again because 
the Program helped them resolve their cases, saved them time and money, and 
their view that the Program and the mediators are of high quality. 

• That which the attorneys liked most about tt' ^^fediation Program, and 
that which they liked the least about th ogram related to the 
characteristics of the mediators. 
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Assistance Mediators Were Provided. 

• Most of the mediators disagreed with the statement: Mediation training 
provided by the Program was inadequate. 

• Most of the mediators indicated strong agreement with the .statement: / 
know how to proceed vMen I am assigned a case to mediate. 

• Most of the mediators reported that they thought that sufficient time is 
allowed for mediation. 
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Most of the mediators agreed that basic case information was quickly 
provided from the Mediation Program. 

The mediators strongly agreed with the statement: / received information 
and answers to questions from the staff of the mediation Program when 
needed. 

The vast majority of the mediators reported that the staff of the 
Mediation Program was available to handle problems. 



Satisfaction of the Mediators with the Mediation Program. 

• The mediators were generally satisfied with: 

the timing of the referral of cases to mediation, and 
the time allotted to mediate a case. 

• Almost all of the mediators surveyed indicated high levels of satisfaction 
with the: 

administration of the Mediation Program, and 
Mediation Program overall. 

• When asked what they like most about the Mediation Program, the 
mediators mentioned such factors as the opportunity to help parties reach 
a setdement, the opportunity to help the court, and the variety of cases 
they mediate » 

• When asked what they like the least about the Mediation Program, the 
mediators mentioned such factors as parties not negotiating in good faith, 
not interested in settiing, or not taking the process seriously. 
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Most mediators agreed strongly that they plan to continue to volunteer 
their services to the Program. 



Selected Issues Relating to the Mediation Program. 

• Should Mediation Be Required? Most of the attorneys favor mandatory 
mediation. 

• Should Parties Pay a Fee? Sixty-seven percent of the attorneys 

indicated that their clients would not be willing to pay a fee for the 
mediation services. About the same proportion of mediators are on each 
side of this issue. 

• Should Mediators be Paid? Overall, more mediators agreed that 
mediators should be paid than mediators who disagreed that they should 
be paid. 

• Would Mediators Continue to Volunteer if Cases Were Assigned to 
the Mediation Program Randomly? Most of the mediators strongly 
agreed that they would continue to volunteer their services if cases were 
assigned randomly to the Program. 
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Chapter 1. Introduction 



Since adjudication has become more time-consuming and expensive, many courts and 
legislatures have institutionalized alternative dispute resolution (ADR) methods. A 
variety of ADR processes have been used, including arbitration, mediation, mini trials, 
summary jury trials, early neutral evaluation, rent-a-judge, and neutral fact-finding. 
These procedures are more informal, less costly, and often result in faster resolution 
of cases than traditional forums of dispute resolution. 

A. The USDC Mediation Program. 

In September, 1989, the United States District Court for the District of Columbia 
(USE>C) initiated its Mediation Program. This program was established to reduce time 
in resolving cases, involve litigants more directiy in the resolution of their cases, reduce 
costs, and generally increase the public's satisfaction with the judicial system. 

The Mediation Program of the USDC has several features that distinguish it from 
similar programs. Cases are referred to the program by judges on an individualized 
basis considering such factors as the type of case, relationship among the parties, and 



the likelihood that the mediation would be successful. Often, the program staff in the 
Office of the Circuit Executive will help judges and lit5;ants in determining the 
appropriateness of a case for ADR, and whether mediation or another ADR technique 
should be used. 

Participation in the program is not mandatory; but voluntary, and consent must be 
obtained from all parties for the mediation to proceed. After a judge enters an order 
assigning a case to the program, the mediator schedules and holds the mediation 
sessions. The process is confidential. Papers and briefs generated by the process are 
not made part of the record of the Court. 

The mediators are unpaid, volunteers who are members of the D.C. Bar and have been 
specially trained by the Court. They are assigned to cases not randomly, but on the 
basis of their substantive background, skill as a mediator, and potential conflicts of 
interests that would compromise objective mediation of a case. 

The Administrative Conference of the United States is charged with the responsibility 
of helping federal agencies using ADR procedures. As part of its work in studying the 
effectiveness of ADR processes, and with funds provided by the Culpeper Foundation, 
the Administrative Conference sponsored this evaluation of the District Court's Mediation 
Program. 



B. Purpose of the Studjo 

The purpose of this study was to help the Administration Conference in assessing the 
value of the mediation program; and in offering information to allow the Court to 
determine whether the program should be changed in the way it selects cases and 
assigns mediators, and whether the program should remain voluntary. Moreover, it is 
hoped that the instruments developed in this evaluation project would be useful in 
evaluating other programs. Specific questions the evaluation addressed include the 
following: What are the perceptions and level of satisfaction of attorneys with the 
Mediation Program and the performance of the mediators? How satisfied are the 
mediators with the Program? To what extent is there support for (a) making the 
mediation of a case mandatory, (b) requirement that parties pay a fee for the services 
of the Program, (c) payment for mediators, and (d) random assignment of cases to the 
Program? 

In the next chapter, Ch^ter 2, the methodology used to address these questions is 
described. The findings of the study are presented in Chapter 3. 



Chapter 2. Methodology 



This study combines four types of data: relevant data that are available from the public 
records of the cases mediated, survey data from attorneys who participated in the 
mediation of cases in the Program, survey data from parties of the attorneys, and 
rarvey data from mediators In the Program. Mailed questionnaires were used to collect 
the survey data used in the study. This chapter presents descriptions of the target 
populations of the study, the procedures used to construct the questionnaires, and the 
results of the mailings of the questionnaires, 

A. The Target Populatioiis. 

The attorneys targeted for the ttudy included all attorneys who participated in the 
mediation of a case in the Program since the beginning of the Program up to February, 
1994, The Program does not maintain a listing of the names and addresses of the 
participants in the sessions. Names and addresses of all attorneys appearing on the 
Court's records as representatives of the litigants in the mediated cases were obtained 
from these records. It is recognized that not all attorneys whose names appear on the 
court records were in the target population of the study, since not all these attorneys 



participated in the mediation sessions. A total of 1,251 names and addresses of 
attorneys were compiled. 

All parties who participated in the mediation sessions were targeted. Names and 
addresses of parties and other participants in the mediation sessions did not appear in 
the court records. To obtain the names and addresses of others who participated in the 
mediation, inducted in die questionnaire sent to the attorneys were items requesting the 
names and addresses of their clients and others who participated in the mediation 
sessions. The names supplied were used as a mailing list for the questionnaires sent 
to the parties. 

All mediators active in the Program were targeted for participation in the study. A 
listmg of IQS names and addresses of mediators who had participated in the Mediation 
Program was obtained from the Program staff. A questionnaire was sent to all those 
on the list. 

B. Questionnaire Construction. 

The development of the questionnaires for the three target populations went through 
several stages. The process began with indepth interviews of the staff of the USDC 
Mediation Program, a review of questionnaires used in similar previous research, and 
a review of previous research on satisfaction with mediation programs and mediators. 
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Draft questionnaires were developed and reviewed by the staff of the Mediation Program 
and the Administrative Conference. A focus group was then conducted using attorneys 
who were involved in the Mediation Program as participants and/or mediators. The 
focus group discussed issues pertinent to the study, and provided critiques of a draft 
of the proposed questionnaire for attorneys. The questionnaires were revised, and 
reviewed again by the staff of the Mediation Program and the Administration 
Conference. Upon receiving their comments the questionnaires were put into final 
form. 

C. Results of the Mailings of the Questionnau'es. 

In mailing the questionnaires, the attorneys were randomly separated into three 
groupings. One included a cover letter from the Chief Judge of the Court, another 
included a cover letter from the Acting Chairman of the Administrative Conference, and 
the third group included both cover letters. This was done to examine the effect of 
the type of cover letter(s) received on the response rate. 

Some of the attorneys had participated in more than one case in the Mediation Program 
of the USDC. In ordter for an attorney to focus on a particular case when responding 
to some of the questionnaire items, the case he/she most recently mediated through the 
Program was printed on a label attached to the questionnaire. Respondents were 
instructed to answers questions about the case identified on the label. 



Of the 1,251 questionnaires that were mailed to attorneys, 16 percent were returned 
because the addressee had moved. (See Table 2.1)» Six percent of the questionnaires 
were returned by the addressee with a note indicating that he/she did not participate in 
the case q)ecified on the label. Sixty-six percent of the remaining questionnaires were 
not returned, representing 52 percent of all the questionnaires mailed; on the other 
hand, 34 percent, 325, of these questionnaires were returned completed, representing 
26 percent of all the questionnaires mailed. The response rates for the three types of 
mailing did not differ significantly. A more detailed analysis of factors related to the 
response rate of the attorneys is presented in Appendix A. 



Table 2.1 

Results of Mailing of Questionnaires to Attorneys 

by Type of Cover Letter Received 

(Percentage Distribution). 



Result of Mailing of Questionnaire 



Type of Cover Letter Received 

ACUS Judge Both 
Total Letter Letter Letters 



Questionnaiie not deliverable 

Attorney reported he/she did not participate in mediation 
Attorney did not return conq)leted questionnaire 
Attorney returned con^leted questionnaire 

Total 

Number of cases 



16.1 15.6 16.5 16.1 

6.3 6.0 6.5 6.7 

51.6 50.6 51.8 52.3 

26.0 27.8 25.2 24.9 



100.0 
1251 



100.0 
417 



100.0 
417 



100.0 
417 
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We were unsuccessful in obtaining a sizable number of completed questionnaires from 
the clients of the attomeySo Only a small number of attorneys, 86, provided names and 
addresses that could be used. Questionnaires were mailed to those persons. Thirty-five 
returned a completed questionnaire. Overall, the response rates for the attorneys, 33 
percent; and the mediators, 62 percent, are req)ectable. However, with only 31 parties 
returning completed questionnaires, the information collected on the litigants at best must 
be considered exploratory. The findings for these respondents will be presented inside 
text boxes, and used to supplement the findings for the attorneys. 

Skty-five of the 105 mediators who were mailed a questionnaire returned a completed 
questionnaire. The response rate of the mediators is related to the number of cases 
they mediated in the Program. A description of analyses of factors relating to the 
response rate of the mediators is presented in Appendix B. In the following chapter 
the findings of the study are presented. 



Chapters. Findings 



This chapter is divided into eleven major sections. The first section addresses the 
appropriateness of mediation for the cases mediated in the USDC Mediation Program, 
It focuses on the question: Eto attorneys think mediation was appropriate for the cases 
they had mediated in the Mediation Program? The next section concerns whether cases 
are being referred to the Program at the most appropriate stage in their litigation. 
Findings relating to the conditions before the mediation of the cases, such as the 
enthusiasm of the attorneys and their clients for the mediation process and the degree 
of hostility between the parties, are described in the following section. 

The next section concerns the organization of the mediation. In this section the 
satisfaction of attorneys with the location, scheduling, and number of mediation sessions 
are assessed. Evaluations of the performance of the mediators follow in the next 
section. Descriptions of assessments of the results of the mediation and helpfulness of 
the process follow. Next, findings relating to the satisfaction with the Mediation 
Program are described. The next two sections focus on the mediators and their 
evaluations of the Program. The last section of the chapter focuses on special issues 



such as random assignment of mediators, making mediation mandatory, and the charging 
of fees for use of the program. 

A. Appropriateness of Case for Mediation. 

For most of the items in the questionnaire sent to the attorneys they were asked to 
respond to items using the case they most recently mediated in the USDC Mediation 
Program. This case was indicated on a label attached to the questionnaire they 
received. Using a scale ranging from 1 to 7, the attorneys were asked to indicate the 
extent to which they agreed or disagreed with the statement: Mediation was appropriate 
for this case. The lowest level of the scale, "1,** indicates very strong disagreement 
with the statement; and the highest level of the scale *'7,'* indicates very strong 
agreement with the statement. Respondents who selected **!" or **2'* are considered to 
disagree with the statements strongly, and diose who selected "6" or "7' are considered 
to agree with the statements strongly. 

Most of the attorneys indicated that they thought mediation was appropriate for the most 
recent case they mediated through the Mediation Program. (See Figure 3.1). Fifty- 
nine percent of the attorneys indicated strong agreement with the statement mediation 
was apprq>riate for the case mediated, selecting a "6" or a "7" on the scale. On the 
other hand, 10 percent of the attorneys indicated strong disagreement with the statement, 
selecting a "2" or a "T on the scale. 
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Figure 3.1 Extent of Attorney Agreement or Disagreement with the Statement: 
"Mediation Was Appropriate for This Case.** (Percentage 
distribution, n=316). 



Are these patterns due to the type of case mediated? Are they related to the 
complexity of the legal issues of the cases? Are they related to the complexity of the 
factual issues of the cases? The cases in the study were classified into twelve 
categories, and then this variable was cross tabulated with the attorneys' assessment of 
thel 25)propriateness of the cases for mediation. The type of case mediated has very 
little relationship with the assessment of the appropriateness of the case for mediation. 
(See Table 3.1)o All of the attorneys who mediated cases involving prisoner petitions 
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Table 3.1 

Type of Case by Extent Attorneys Agree/Disagree Mediation Was Appropriate for the Sampled Cases 

(Percentage Distribution). 







Agreement/Disagreement Mediation Was Appropriate fortlie Sampled Case 




Type of Case 


Very 
Strongly 
Disagree 
1 


2 


3 


4 


5 


6 


Very 
Strongly 
Agree 
7 


Total 


Number of 
Cases 


Bankruptcy 


.0 


.0 


10.1 


10.1 


20.0 


40.0 


20.0 


100.0 


10 


Contract 


3.1 


3.1 


9.2 


13.8 


12.3 


24.6 


33.8 


100.0 


65 


Prisoner petitions 


.0 


.0 


.0 


.0 


.0 


75.0 


25.0 


100.0 


4 


Employment (including civil 
rights) 


12.9 


2.9 


1.4 


7.1 


18.6 


14.3 


42.9 


100.0 


70 


Other civil rights 


.0 


8.9 


8.3 


16.7 


25.0 


25.0 


16.7 


100.0 


12 


Legal malpractice 


.0 


.0 


20.0 


.0 


20.0 


.0 


60.0 


100.0 


5 


Medical malpractice 


7.1 


.0 


7.1 


7.1 


14.3 


21.4 


42.9 


100.0 


14 


Patent/trademark/copyright 


.0 


.0 


.0 


.0 


.0 


.0 


100.0 


100.0 


2 


Personal injury-auto 


6.8 


.0 


2.3 


15.9 


9.1 


29.5 


36.4 


100.0 


44 


Personal injury-other 


5.8 


5.8 


3.8 


11.5 


13.5 


19.2 


40.4 


100.0 


52 


Property damage 


40.0 


20.0 


.0 


.0 


.0 


20.0 


20.0 


100.0 


5 


Other 


10.3 


.0 


3.4 


6.9 


24.1 


20.7 


34.5 


100.0 


29 
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and patent/trademark/copyright cases felt strongly that mediation was appropriate for 
their case. However, the number of attorneys who mediated these types of cases is 
small. For most of the types of cases, 55 to 66 percent of the attorneys felt strongly 
that mediation was appropriate for the most recent case they mediated. The most recent 
case mediated of 5 of the attorneys was a property damage case. Three of these 5 
attorneys strongly disagreed that mediation was appropriate for their case. Sixteen 
percent of the attorneys whose most recently mediated case was an employment case 
felt strongly that mediation was not appropriate for their case. Focusing on attorneys 
who indicated strong disagreement that mediation was appropriate for the most recent 
case they mediated, it is noted that 34 percent of them mediated an employment case, 
and 27 percent mediated a personal injury case. 

Is the attorneys' assessment of the appropriateness of their cases for mediation related 
to their perception of the complexity of the legal and factual issues of the cases? 
Before addressing this question let us first consider the extent to which the attorneys 
thought the legal and factual issues of their cases were too complex for mediation to 
be useful. The attorneys were asked to indicate the extent to which they agreed or 
disagreed with the statement: TTie legal issues in this case were too complex to make 
mediation useful. Sixty percent of the attorneys responded that they very strongly 
disagreed with the statement, selecting a "1" on the scale. (See Figure 3.2). Twenty- 
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1« Very strongly disagree, ?■ Very strongly agree 



Figure 3.2 Extent of Attorney Agreement or Disagreement with the Statement: 
"The Legal Issues in This Case Were Too Complex to Make 
Mediation Useful." (Percentage distribution, n=313). 



two percent of the attorneys selected a **2" on the scale. Combining these two scale 
positions, it is noted that 8 out of 10 of the attorneys strongly disagreed that the legal 
issues of the most recent case they mediated were too complex to make mediation 
useful. Very few of the attorneys indicated strong agreement with the statement. 

A higher proportion of the attorneys strongly agreed that the factual issues of the cases 
they mediated were too complex for mediation to be useful than the proportion of 
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attorneys who thought the legal issues were too complex. The attorneys were asked 
to indicate the extent to which they agreed or disagreed with the statement: JJie 
factual issues in this case were too complex to make mediation useful. Forty-six 
percent of the attorneys very strongly disagreed that the factual issues of the most 
recent case they mediated were too complex for mediation. (See Figure 3.3). The 
proportion of attorneys at the other levels of the scale range from 5 to 15 percent. 
It is more likely that an attorney would consider the factual issues of a case to be too 
complex for mediation than that he/she is likely to consider the legal issues too complex 
for mediation. 

We now turn to the question posed earlier: Is the attorneys' assessment of the 
appropriateness of their cases for mediation related to their perception of the complexity 
of the legal and factual issues of the cases? Multiple regression* was used to answer 
this question. The dependent variable in the analysis was the attorneys' assessment of 
the appropriateness of their cases for mediation. The independent variables included 
the attorneys' assessment of the extent to which the legal issues of their case were too 



Multiple regression measures the effect that independent variables have on a dependent variable. Two types of 
regression ooeffidents may be computed, unstandardized coefficients which measure the change in the dependent 
variable for every unit change in the indq^endent variable, and standardized coefficients which measure the relative 
effects of the indq)endent variables on the dependent variable. Standardized regression coefficients are of primary 
interest in this study. Regression analysis requires the variables used in the analysis to be measured at the 
interval level of measurement. This is not considered to be a serious problem for the dependent variables used 
in the present study given the way the questions were worded in the questionnaire. However, the variable 
**Type of Case** is nominal data. Four dunmiy variables were used to measure this variable: Contract 
(l=contract case, 0=odiCT case). Employment (1 = employment case, O=other case), Auto (1 = automobile personal 
injury case, 0= other case), and Injury (1= other personal injury case. 0= other case). 
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Figure 3.3 Extent Attorneys Agree or Disagree with the Statement: "The 
Factual Issues in This Case Were Too Complex to Make Mediation 
Useful/* (Percentage distribution, n=313). 



complex to make mediation useful, their similar assessment of the factual issues of the 
case, and variables representing the type of case mediated. 

The type of case mediated was represented by four dummy variables: Contract Case, 
Employment Case, Auto Personal Injury Case, and Other Personal Injury Case. The 
results of this regression are presented in Table 3.2. Only agreement/disagreement that 
the legal issues of the case were too complex has a statistically significant effect on 
perception of the apprq)riateness of mediation for the cases. Assessment of the factual 
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-.3367* 


-.2306* 


.0730 


.0868 


.0554 


.0128 


.9105 


.0509 


.2332 


.0455 


-.1087 


-.0228 


6.2030 




.2840 




.0620 




302 





Table 3.2 

Results of the Multiple Regression of Agreanent/Disagreanent that Mediation Was Appropriate 

for Case on Agreement/Disagreement The Factual Issues of Case Were Too Complex, the Legal 

Issues of the Case Were Too Complex, and Dummy Variables Representing Type of Case. 



Regression Coefficients 
Independent Variables Unstandardized Standardized 



Agreement/Disagieement Legal Issues Too Complex 

Agreement/Disagreement Factual Issues Too Complex 

Contracts Case 

Employment Case 

Auto Personal Injury Case 

Other Personal Injury Case 

Constant tenn 
Multiple R 
Adjusted R Square 

Number of cases 

""Statistically significant at the .05 level of significance. 



issues of the cases and the type of case mediated are not related to the perception of 
the appropriateness of a case for mediation. The legal issues of a case are more 
important than its factual issues in an attorney's assessment of the appropriateness of 
the case for mediation. 

B. Timing of the Referral of Case to Mediation. 

Most of the cases mediated by the USDC Mediation Program were referred to the 
Program at or near the end of discovery, or when the case was waiting for trial. (See 
Table 3.3). 



• 
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Table 3.3 

Attorneys' Reports of the Status of the Litigation When the Case Referred to Mediation 

(Percentage Distribution). 

Status of the Litigation Percentage Distribu tion 

Pre-discovery 15,2 

In discovery 21.6 

Discovery near completion or completed 23.0 

Case ready for trial 30.5 

Motions (e.g., for sunmiary judgment) pending 4.6 

Trial in progress .7 

Waiting judgment .7 

Waiting for assessn^nt of damages 1 . 1 

On appeal 1.1 

On remand .7 

Other .7 

Total 100.0 

Number of cases 282 



Fifty-three percent of the attorneys rqwrted that their most recently mediated case was 
at one of these stages when it was referred to the Mediation Program. Twenty-two 
percent of the attorneys reported their most recently mediated case was referred to the 
Program while discovery was on-going. Fifteen percent reported that their case was 
referred prior to discovery. Five percent of the attorneys reported that their most 
recently mediated case was waiting the resolution of motions when referred to the 
Program. Six percent of the attorneys reported that their case was referred at a latter 
stage of litigation. 
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Appropriateness of Timing of Referral. Were the cases referred to the Mediation 

Program at the most appropriate time? Addressing this, the attorneys were asked: 

With respect to the timing of the referral of this case to mediation, do 
you think it was held: 

Much too early in the case 

Too early in the case 

At the most appropriate time in the life of the case 

Too late in the case 

Much too late in the case? 



Most of the attorneys, 76 percent, reported that their case was referred to the Program 
at the most appropriate time in the life of the case. (See Figure 3.4). Less than 10 
percent indicated die case was referred too early, and 14 percent indicated the case was 
referred too late. 

The status of the litigation of the cases when referred to the Mediation Program was 
cross tabulated by the attorneys' assessment of the appropriateness of the timing of the 
referrals. The results are presented in Table 3.4. It is noted that one-third of the 
attorneys whose case was referred '^too early** reported that their case was referred 
before discovery. Forty-one percent reported that their case was in discovery when 
referred to the Program. The cases of the attorneys who thought their case was 
referred to the Program ''at the most appropriate time" were almost as likely to have 
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Figure 3.4 Attorneys' Assessment of the Timing of Referral. (Percentage 
distribution, n= 287). 



been referred while they were in discovery, at the end of discovery, or when they 
were ready for trial. The cases of the attorneys who thought their case was referred 
to the Program "too late'' were most likely to have been near or at the end of 
discovery or ready for trial. A little more than one-third of these cases were ready 
for trial. 
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Table 3.4 
Status of the Litigation When the Mediation Process Began 
(Columns Percentage Distribution). 







Assessment of Timing by Attorneys 






Timing 


Timing 


Timing 


status of the Litigation 




TooEariy 


Appropriate 


Too Late 


Pre-discovery 




34.6 


12.6 


9.5 


In discovery 




46.2 


22.2 


7.1 


Discovery near completion or conqileted 


11.5 


25.8 


23.8 


Case ready for trial 




3.8 


31.3 


35.7 




3.8 


3.0 


14.3 


Trial in progress 




.0 


1.0 


2.4 


Waiting judgment 




.0 


.5 


2.4 


Waiting for assessment of damages 




.0 


1.0 


2.4 


On appeal 




.0 


1.5 


2.4 


On remand 




.0 


.0 


2.4 


Other 




.0 


1.0 


.0 


Total 




100.0 


100.0 


100.0 


Number of cases 




27 


209 


42 



Reasons for Inappropriate Timing of Referral. Attorneys who indicated that their 
case was assigned to mediation either too early or too late were asked: Why was the 
timing too early (or too late)? Two-thirds of the attorneys who reported that their 
case was referred to the Program ''too early" said it was because there was not enough 
time for discovery. (See Table 3.5). Other attorneys thought their case was referred 
too early because the **legal issues were not resolved" or because the case was ''not the 
type that setdes early." Reasons reported for considering the timing of the referral as 
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Table 3.5 

Reasons Attorneys Gave Why Timing of Case to Mediation 
Was Too Eariy/ Too Late. 

(Percentage Distribution). 



Reasons Gave Why Timing Was 
Too Eariy or Too Late 



Reasons Too Eariy: 

Not enough discovery 
Legal issues not resolved 
Case not type that settles early 
Number of cases 

Reasons Too Late: 

Parties already incurred great costs 

Parties' positions entrenched 

The facts and law were clear 

Discovery already started 

Other 

Number of cases 



70.9 
20.8 
16.7 
24 



40.9 
13.6 
18.1 
18.1 
13.6 
22 



being too late included "costs the parties had already incurred," "facts and law were 
unclear/ "discovery already started/ and "the parties had entrenched positions." 

Most Appropriate Timing of Referral. Attorneys who thought their case was referred 
too early and those who thought their case was referred too late were asked: What 
timing would have been most appropriate? Ninety percent of those who thought their 
case was referred too early reported that the most appropriate time would have been 
when the case was at or near the end of discovery. (See Table 3.6). Sixty-eight 
percent of those who thought their case was referred too late thought the most appro- 
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Table 3.6 

Attorney's Assessment of Timing That Would Have Been More Appropriate 
for Cases Thought to Have Gone to Mediation Too Early or Too Late 

(Percentage Distribution). 



Timing That Would Have Bern 


Timing 


Timing 


More Appropriate 


Too Early 


Too Late 


Pre-discoveiy 


.0 


68.0 


In discovery 


4.8 


4.0 


Discoveiy near completion or completed 


90.4 


4.0 


Case ready for trial 


4.8 


12.0 


Motions (e.g., for summary judgment) pending 


.0 


4.0 


Trial in progress 


.0 


4.0 


Waiting judgm^it 


.0 


.0 


Waiting for assessment of damages 


.0 


4.0 


On appeal 


.0 


.0 


On remand 


.0 


.0 


Other 


.0 


.0 


Total 


100.0 


100.0 


Number of ca.ses 


21 


25 



priate time for the case to have been referred to mediation was before discovery. 
Considering the reasons the attorneys reported for thinking their case was referred too 
early or too late, seemingly the most appropriate time for referring a case to mediation 
is after there has been sufficient discovery to resolve the major legal and factual issues, 
especially the legal issues. The greater the likelihood the cost of discovery both in 
terms of money and other resources would be high, the greater the effort should be to 
make an early assessment of the appropriateness of the case for mediation. 
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Satisfaction with Timing of Referral. How satisfied were the attorneys with the 
timing of the referral of their case to the Mediation Program? The attorneys were 
asked to indicate their level of satisfaction or dissatisfaction with the timing of the 
referral of their case to mediation on a scale from 1 to 7, with "1" representing 
"completely dissatisfied" and "7" representing "completely satisfied/ One-third of the 
attorneys reported that they were completely satisfied with the timing of the referral of 
their case to mediation, and 23 percent at the next highest level of satisfaction, 
indicating that more than half of the attorneys were very satisfied with the timing of 
the referral of their case to mediation. (See Figure 3.5). On the other hand, 5 
percent of the attorneys were completely dissatisfied, and 5 percent were at the next 
level of dissatisfaction. 

Is there a relationship between level of satisfaction with the timing of referral and the 
litigation stage of a case at the time of referral? Comparing the mean level of 
satisfaction for the different stages in the litigation process when a case was referred 
to mediation, it is noted that the relationship between these two variables is not 
statistically significant. (See Table 3.7). Yet, the attorneys who had the highest level 
of satisfaction with the timing of their case to the Mediation Program were those whose 
cases were referred at or near the end of discovery. The mean level of satisfaction is 
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Figure 3.5 Extent Attorneys Were Satisfied or Dissatisfied with the Timing of 
the Referral of Case to Mediation. (Percentage distribution, 
ns313). 



5.5 for those attorneys whose cases were referred to the Program at or near the end 
of discovery. The mean systematically decreases as the timing of the referral is much 
earlier or later than this stage of the litigation process. 

Overall, the timing of the cases to the Mediation Program was not considered a 
problem by the attorneys. For the most part, cases were referred at a time the attorneys 
deemed ^propriate, and attorneys were satisfied with the timing of the referral. When 
pro- 
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Table 3.7 

Mean Satisfaction of Attorneys With the Timing of Referral of Case 
to the Mediation Program by Stage of Litigation. 



Status of the Litigation Mean Level of Satisfaction Number of Cases 



Pre-discovery 5.2 43 

In discovery 5.3 58 

Discovery near completion or completed 5.5 65 

Case ready for trial 5.3 80 
Motions pending, trial in progress, waiting judgment 

or waiting for assessment of damages 5.0 18 

On appeal or remand 4.8 5 



blems occur it is likely that the case was referred before the completion of sufficient 
discovery to clarify the issues of the case, or after the expenditure of a great amount 
of resources. With more appropriate timing, resources could be saved. 

Relationship with Appropriateness of Case for Mediation. Are the attorneys' 
assessments of the appropriateness of the timing of the referral of their cases to 
mediation related to their assessments of the appropriateness of the cases for mediation? 
Earlier it was noted that the assessment of the complexity of the legal issues of the 
cases has statistically significant relationship with assessment of the appropriateness of 
the cases for mediation. Assessment of the appropriateness of the timing of the referral 
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of the cases^ was combined into a regression model with assessment of the complexity 
of the legal issues of the cases, and perception of the appropriateness of the mediation 
for the cases was regressed on that model. The results indicate that both variables have 
statistically significant effects on appropriateness of mediation for the cases. (See Table 
3.8)0 The higher the disagreement that the legal issues of a case are too complex for 
mediation, and the more ^propriate the timing of the referral is perceived, the more 
likely an attorney would perceive mediation as appropriate for a case. 

Table 3.8 

Results of the Multiple R^ression of Agreement/Disagreement that Mediation Was Appropriate 
for Case on Agreement/Disagreement The Legal Issues of Case Were Too Complex and 
Appropriateness of the Timing of the Referral of the Cases to Mediation. 

Regression Coefficients 
Independent Variables Unstandardized Standardized 



Agreement/Disagreement Legal Issues Too Complex 
Appropriateness of the Timing of Referral of Case 

Constant term 
Multiple R 
Adjusted R Square 
Number of cases 



-.3508* 


-.2536* 


.5207 


.1703 


4.6986 




.3119 




.0906 




271 





'''Statistically significant at the .OS level of significance. 



'^ This variable was measured as follows for the regression analysis: 1= timing of referral 
much too early or much too late, 2= time too early or too late, and 3= timing of referral 
most appropriate. 
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C. Conditions before the Mediation of the Case. 

The attorneys were asked to assess selected aspects of the conditions that existed before 
the mediation of the most recent case they mediated using the USDC Mediation 
Program. They were asked to indicate on a scale from 1 to 7, with "l" representing 
"very low" and "7" representing "very high," the level of the following before the 
mediation of this case: 

Their client's level of enthusiasm for the mediation process. 

Their level of enthusiasm for the mediation process. 

The motivation of their client to settle. 

The degree of hostility between the parties. 

Initial differences between the parties in their bottom line. 
The findings relating to these items are reviewed below. 

Clients' Enthusiasm for the Mediation Process. Most of the attorneys rated the 
enthusiasm their client had for the mediation process around the middle of the 7-point 
scale. (See Figure 3.6). Sixty-three percent of the attorneys considered the enthusiasm 
of their client at one of the three middle positions of the scale. Yet, 22 percent (or 
1 out of 5 attorneys) rated the enthusiasm of their client at one of the two highest 
levels of the scale. On the other hand, 6 percent rated the enthusiasm of their client 
at the lowest point of the scale. Overall, the attorneys were more likely to rate the 
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Figure 3.6 Attorneys' Assessment of Their Client's l^evel of Enthusiasm for the 
Mediation Process. (Percentage distribution, n=314). 



enthusiasm of their clients toward the higher end of the scale than they were likely to 
rate their clients' enthusiasm toward the lower end of the scale. 

Attorneys' Enthusiasm for the Mediation Process. The attorneys tended to rate their 
enthusiasm for the mediation process higher than they rated the enthusiasm of their 
client. It is noted that 19 to 22 percent of the attorneys rated their level of enthusiasm 
at each of the highest four levels of the scale. (See Figure 3.7), Five to 8 percent 
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Figure 3.7 Attorneys' Assessment of Their Level of Enthusiasm for the 
Mediation Process. (Percentage distribution, n=316). 



of the attorneys considered their level of enthusiasm to be at each of the other levels 
of the scale. The mean scale rating the attorneys assigned the enthusiasm of their 
clients is 4.3. On the other hand, the mean scale rating the attorneys assessed their 
own level of enthusiasm for the mediation process is 4.8. The difference between 
these means is statistically significant. 

Is there a relationship between the attorneys' assessment of their clients' level of 
enthusiasm for the mediation process, and their assessment of their own enthusiasm for 
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the mediation process? There is a direct, statistically significant relationship between 
these two variables. The Pearson product moment correlation coefficient^ for the 
correlation of these two variables is .50 and it is statistically significant. 

Motivatioii of Clients to Settle. The attorneys were asked to assess the motivation of 
their clients to settle. They were more likely to report that their client's motivation 
to settle was high than to report their motivation to settle was low. Twenty-seven 
percent of them rated the motivation of their client to settle at the highest point of the 
scale. (See Figure 3.8). At each of the next two highest levels of the scale are 14 
and 16 percent of the attorneys, respectively. Seventeen percent of the attorneys 
selected the mi^int of the scale. Twenty-five percent of the attorneys selected a level 
of the scale below its midpoint, with 10 percent of the attorneys rating the motivation 
of their client to settle as being the lowest point of the scale. 

Degree of Hostilities Betwen the Parties. Being hostile toward each other is not 
unusual for parties in a litigation. What were the levels of hostility among the parties 
in the cases mediated in the Program? The attorneys were asked to rate the level of 
hostilities between the parties in the case they most recently mediated in the Program. 



^ Pearson correlation measure the degree of association between two variables at the interval level 
of measurement The resulting coefficient vary between zero, indicating no association, and 1.0, 
indicating a perfect correlation. 
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Figure 3.8 Attorneys' Assessment of Their Client's Level of Motivation to 
Settle. (Percentage distribution, n=314). 



Again they were asked to use a scale of 1 to 7 with "1" representing "very low** and 
**?" represeBiiag "very high." The attorneys were more likely to rate the hostility 
between the clients as high than they were likely to rate the hostility as low. A little 
more than 1 out of S attorneys participating in the study assigned the highest rating on 
the scale. (See Figure 3.9). Seventeen to 19 percent of the attorneys are at each of 
the next three highest levels of the scale. Ten percent of the attorneys assessed the 
hostility between the parties at the lowest level of the scale. 
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Figure 3.9 Attorneys' Assessment of the Degree of Hostility Between the 
Parties. (Percentage distribution, n=21 6). 



Differences Between the Parties in Their Bottom Line. There is a slight tendency 
for the attorneys to rate the initial differences between the parties in their bottom line 
as high. However, 24 percent of the attorneys considered the initial differences between 
the parties in their bottom line to be very low, the lowest point of the scale. (See 
Figure 3.10). Twenty-eight percent of the attorneys were at the complete opposite end 
of the scale, assessing the initial differences between the parties in the case as very 
high. The other attorneys rated the initial differences between the parties at the higher 
end of the scale. 
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Figure 3.10 Attorneys' Assessment of the initial Differences Between the 
Parties in Their Bottom Line. (Percentage distribution, n=314). 



Relationships witli the Appropriateness of the Cases for Mediation. How do the 

above conditions prevailing before the mediation of the cases relate to the attorneys* 
assessment of their appropriateness for mediation? Stepwise multiple regression was 
used to answer this question. In an earlier regression analysis described above, the 
attorneys* assessment of the complexity of the legal issues of the cases mediated was 
found to be significantly related to their assessment of the appropriateness of the 
mediation for the cases. Another analysis was carried out using the following variables 
as independent variables: 
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Agreement/disagreement that the legal issues were too complex. 

Appropriateness of timing of referral. 

Clients' enthusiasm for the mediation process. 

Attorneys* enthusiasm for the mediation process. 

Motivation of clients to settle. 

Degree of hostility between the parties. 

Initial differences between the parties in their bottom line. 



The results of the stepwise multiple regression revealed that 4 of these variables have 
statistically significant effects on the attorneys* assessment of the appropriateness of the 
cases for mediation « (See Table 3.9). The four variables are: 

• Agreement/disagreement that the legal issues were too complex. 

• Appropriateness of timing of referral. 

• Attorneys' enthusiasm for the mediation process. 

• Initial differences between the parties in their bottom line. 

The item among these that have the most important effects on the assessment of the 
appropriateness of the case for mediation is the attorneys' enthusiasm for the mediation 
process. The standardized regression coefficient of this variable is almost twice the size 
of the standardized regression coefficient for the other variables in the model. 
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Table 3.9 

Results of the Stepwise Multiple Regression of Agreement/Disagreem^it that Mediation Was 
Appropriate for Case on Agreement/Disagreement The Legal Issues of Case Were Too Complex, 
Appropriateness of the Timii^ of the Referral to Mediation, and Other Selected Variables. 



Independent Variables 



Regression Coefficients 
Unstandardized Standardized 



Agreement/Disagreement Legal Issues Too Con^>lex 
Appropriateness of the Timing of Referral of Case 
Attorney' *s Enthusiasm for the Mediation Process 
Initial Differences Between Bottom Line of the Parties 
Constant tenn 
Multiple R 
Adjusted R Sqimre 
Number of cases 



-.2448* 


-.1779* 


.5976* 


.1991* 


.3782* 


.3679* 


.1330* 


.1837* 


1.9141 




.5101 




.2602 




258 





^Statistically significant at the .05 level of significance. 

D. The Organization of the Mediation 

Several aspects of the organization of the mediation were addressed in this study: the 
location of the mediation sessions, the extent scheduling constraints were taken into 
account, the number of sessions held, and participation of the parties in the sessions. 
The attorneys were asked to indicate their level of dissatisfaction or satisfaction with 
these aspects of their most recently mediated case on a scale from 1 to 7 with "1" 
representing "completely dissatisfied* and "7" representing '*completely satisfied.'' Their 
responses are reviewed in this section. 

Location of the Mediation Sessions. Findings relating to dissatisfaction/satisfaction 
with the location of the mediation sessions are presented in Figure 3.11. They indicate 
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Figure 3.1 1 Extent Attorneys Were Dissatisfied or Satisfied with the Location of 
the Mediation Sessions. (Percentage distribution, n=316). 



the attorneys are very satisfied with the location of the mediation sessions. Almost half 
the attorneys, 45 percent, reported they were completely satisfied with the location of 
the mediation sessions. Twenty-four percent of the attorneys selected the next highest 
level of the scale. Only 6 percent reported dissatisfaction with the location of the 
mediation sessions. 



The 31 parties sampled also reported high levels of 
satisfaction with the location of the mediation sessions. 
Twenty-nine percent reported they were completely satisfied, 
and 36 percent selected the next highest level of satisfaction 
on the scale. Very few indicated dissatisfaction with the 
location of the mediation sessions. 



• 
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Scheduling of the Mediation Sessions. The attorneys were asked to similarly indicate bB 

their level of satisfaction or dissatisfaction with the extent to which their scheduling 
constraints were taken into account. As found for the location of the mediations, 45 
percent of the attorneys reported that they were completely satisfied. (See Figure 3.12), 
Twenty-six percent of the attorneys rated their level of satisfaction at the next highest 
level on the scale. As for the location of the mediation sessions, only a small number 
of attorneys, 4 percent of those responding to the item, indicated dissatisfaction with 
the extent to which their scheduling constraints were taken into account. 



Nineteen percent of the 31 parties indicated Aat diey were 
completely satisfied with die extent to whic!^ dieir scheduling 
constraints were taken into account. Thirty-six percent of die 
parties rated dieir level of satisfaction at the next highest 
level. Twelve percent indicated dissatis&ction widi die extent 
to which dieir scheduling constraints were taken into account. 



Number of Mediation Sessions. How many sessions were held in the mediation of 
the cases in the Program? Forty-eight percent of the attorneys reported that the only 
one session was held in the mediation of their case. (See Table 3.10). Twenty-one 
percent reported that two sessions were held, and 17 percent reported three sessions 
were held. Ten percent reported that 4 or more sessions were held, and 5 percent 
reported conference calls were used instead of meetings. 
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Figure 3.12 Extent Attorneys Were Satisfied or Dissatisfied with the Extent 
Their Scheduling Constraints Were Taken Into Account. 
(Percentage distribution, n=316). 



For the most part, the clients of the attorneys attended all of the mediation sessions. 
The distribution of the number of sessions attended by their clients is in the bottom 
panel of Table 3.10. This distribution indicates that the number of sessions the clients 
of the attorneys did not attend is very small. 

Effect of Participation of Clients in Mediation Sessions. Did the participation of the 
clients in the mediation sessions make a difference in the mediation of the cases in the 
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Table 3.10 

Number of Mediation Sessions Held Reported by Attorneys, and 
Number of Mediation Sessions Attended by Client 

(Percentage Distribution). 

Number of Mediation Sessions 



Total Number of Sessions: 

None 5.2 

One session 47.7 

Two sessions 21.1 

Three sessions 16.6 

Four sessions 4.9 

Five sessions 2.3 

Six or more sessions 2.3 

Total 100.0 

Number of cases 308 

Number of Sessions Attended by Client: 

None 10.7 

One session 42.1 

Two sessions 19.7 

Three sessions 20.7 

Four sessions 4.7 

Five sessions .3 

Six or more sessions 1.7 

Total 100.0 

Number of cases 299 



Program? The attorneys were asked: 

What effect did the level of participation of your client in the mediation 
session(s) have on the movement of this case toward resolution? 

Helped movement toward resolution of this case a great deal. 
Helped movement toward resolution of this case somewhat. 
Had no effect on the movement of this case toward resolution. 
Hindered movement toward resolution of this case somewhat. 
Hindered movement toward resolution of this case a great deal. 

Their responses are presented in Figure 3.13. 
42 
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Figure 3.13 Attorneys' Assessment of the Extent to Which the Participation of 
Their Clients in the Mediation Sessions Helped or Hindered 
Movement of the Cases Toward Settlement. (Percentage 
distribution, n=293). 



Forty-4wo percent of the attorneys reported that the participation of their client helped 
a great deal. Twenty-five percent reported that their clients' participation helped 
somewhat. Thirty percent reported the participation of their client had no effect on the 
resolution of the case. Only 2 percent indicated their clients' participation hindered 
the movement of the case toward settlement. 
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Factors Associated with Assistance of Client's Participation. It is possible that itemis 
discussed above are related to the attorneys' assessment of the role of their clients' 
participation in the mediation sessions in helping move the case toward resolution. 
Using multiple regression, this variable was regressed on a model including the 
following variables as independent variables: attorneys' assessment of their clients' 
enthusiasm for the mediation process, attorneys' assessment of their clients' motivation 
to settle, and hostility between the parties. Two of these variables have statistically 
significant effects on help provided by the clients' participation: the clients' enthusiasm 
for the mediation process and the the clients' motivation to settle. (See Table 3.11). 
The measure of the clients' enthusiasm for the mediation process is the more important 
of these two variables because its standardized regression coefficient is much higher than 
that of the other variable. 

Table 3.11 

Results of the Multiple R^ression of Extent of Clients' Participation in Mediation Sessions 

Helped Move the Case Toward Resolution on Measures of Clients' Enthusiasm for the Mediation 

Process, Clients' Motivation to Settle, and D^ree of Hostility Between P^uties. 

Regression CoefHcients 
Independent Variables Unstandardized Standardized 



Attorney's Assessment of Client's Enthusiasm for the 








Mediation Process 


.1856-* 


.3281'* 




Attorney's Assessment of Clioit's Motivation to Settle 


-.0574'* 


-.1209'* 




Attomey"s Assessment of Degree of Hostility 








Between Parties 


.0078 


.0171 




Constant term 


2.4936 






Multiple R 


.2993 






Adjusted R Square 


.0798 






Number of cases 


284 






'''Statistically significant at the .05 level of significance. 
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£. The Performance of the Mediator. 

In assessing the performance of the mediators, the attorneys were asked to indicate the 

extent to which they agreed or disagreed with the following items: 

The mediator was not adequately prepared to discuss the case with the 
parties. 

The mediator helped explore a range of creative solutions. 

The mediator kept the settlement process moving. 

The mediator was effective in engaging the participants in meaningful 
discussion. 

The mediator encouraged us to think positively about the possibilities for 
settlement. 

The mediator did not give my client a hearing. 

The mediator treated all parties fairly. 

The mediator followed up to make sure arrangements made during the 
mediation were followed. 

They were asked to rate the items on a scale from 1 to 7 with "1" representing "very 

strongly disagree" and "7" representing "very strongly agree." The findings indicate 

approval of the performance of the mediators. 



Extent the Mediators Were Prepared to Discuss Case with Client. Most of the 
attorneys, 7 out of 10, strongly disagreed that **the mediator was not adequately 
prepared to discuss the case with the parties." They selected a "1" or a "2" on the 
scale. (See Figure 3.14). Fifty-one percent very strongly disagreed with the state- 
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Figure 3.14 Extent Attorneys Agree or Disagree with the Statement: *The 
Mediator Was Not Adequately Prepared to Discuss the Case with 
the Parties." (Percentage distribution, n-311). 



ment. Only 11 percent of the attorneys indicated agreement with the statement. Only 
5 percent of them indicated very strong agreement. The attorneys thought the mediators 
were prepared to discuss the cases with the parties. 

Extent the Mediators Helped Explore Creative Solutions. The attorneys gave varied 
answers when asked to indicate the extent to which they agreed or disagreed with the 
statement: The mediator helped explore a range of creative solutions. (See Figure 
3.15). Twenty percent of the attorneys very strongly disagreed that the mediator of 
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Figure 3.15 Extent Attorneys Agree or Disagree with the Statement: "The 
Mediator Helped Explore a Range of Creative Solutions." 
(Percentage distribution, n=316). 



their case helped explore a range of creative solutions. Nine to 15 percent responded 
at each of the other levels of the scale. The variability in these responses could be due 
in part to the nature of the cases« and in part to the skills, experience, and personalities 
of the mediators. 



The responses of the parties are just as varied as the 
responses of the attorneys to the item: The mediator helped 
explore a range of creative solutions. With a few exceptions, 
a comparable percentage of responding clients selected each 
level of the scale. 
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Extent the Mediators Kept the Settlement Process Moving. Once the mediation 
process began, did the mediator keep the process moving? The attorneys were asked 
to indicate the extent to which they agreed or disagreed with the statement: The 
mediator kept the settlement process moving. A little less than half the attorneys, 48 
percent, strongly agreed with the statement, selecting one of the two highest positions 
of the scale. (See Figure 3.16). In fact, 24 percent very strongly agreed with the 
statement, and 24 percent rated their level of agreement at the next highest level of 
agreement. Eighteen percent selected the next highest level of agreement with the 
statement. Fifteen percent of the attorneys strongly disagreed that the mediator of their 
case kept the settlement process moving, selecting a "1" or a "2" on the scale. 



Most of die parties agreed that die mediators kept the 
settlement process moving. Fifty-two percent of the 31 
parties participating in the study strongly agreed that die 
mediator kept the setdement process moving. Thirteen percent 
very strongly disagreed. 



Extent the Mediators Engaged Parties in Meaningful Discussion. One of the benefits 
of mediation is that it provides a forum for parties to meet and talk to the mediator 
and to each other. However, if this is to be effective, the discussions must be 
meaningful. Did the mediators engage the parties in meaningful discussion? The 
attorneys were asked to indicate the extent to which they agreed or disagreed with the 
statement: The mediator was effective in engaging the participants in meaningful dis- 



48 



30 

25 

*^ 20 



H 15 
^ 10 



24.3 24 




12 3 4 5 6 
Extent Agree or Disagree 

1«Very strongly dlsagreSi T^Very strongly agree 



Figure 3.16 Extent Attorneys Agree or Disagree with the Statement: "The 
Mediator Kept the Settlement Process Moving." (Percentage 
distribution, n=:304). 



cussion. Their responses are presented in Figure 3.17. It is noted that they vary at 
somewhat comparable levels across the entire range of the scale. A little more than 
1 out of 5 of the attorneys, 22 percent, reported that they very strongly agreed with 
the statement. Eighteen percent of the attorneys selected the next level of agreement, 
and 10 to 14 percent of the attorneys selected each of the remaining levels of the scale. 

Extent the Mediators Encouraged Positive Thinking About Settlement Possibilities. 

Movement of parties toward resolution of their disagreements is influenced by the extent 
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Figure 3.17 Extent Attorneys Agree or Disagree with the Statement: "The 
Mediator Was Effective in Engaging the Participants in Meaningful 
Discussion/' (Percentage distribution, 296). 



to which they have a positive frame of mind concerning the potential for the mediation 
process to help in the resolution of the case. A mediation process could have very 
little movement if the parties have negative attitudes toward the process. The attorneys 
were asked to indicate the extent to which they agreed or disagreed with the statement: 
The mediator encouraged us to think positively about the possibilities for settlement. 
Their responses are presented in Figure 3.18. 
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Figure 3.18 Extent Attorneys Agree or Disagree with the Statement: "The 
Mediator Encouraged Us to Think Positively about the Possibilities 
for Settlement." (Percentage distribution, n=304). 



One-third of the attorneys reported that they very strongly agreed that the mediators 
of their most recently mediated case in the Program encouraged the attorneys and their 
parties to think positively about settlement possibilities. Thirty percent of the attorneys 
agreed with the statement at the next highest level of agreement on the scale. Sixteen 
percent selected the next level of agreement. Less than 12 percent of the attorneys 
disagreed with the statement. 
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Extent the Mediators G^t^v Clients a Hearing. It is important that parties have a 
feeling that they were giving an opportunity to have a hearing during the mediation 
process. Acceptance of a proposed settlement is probably in part determined by 
whether one thought one has had a hearing. The attorneys were asked to indicate the 
extent to which they agreed or disagreed with the statement: The mediator did not give 
my client a hearing. Almost half, 48 percent, very strongly disagreed with this 
statement. (See Figure 3.19). Ten percent selected the next level of disagreement. On 
the other hand, 23 percent of the attorneys indicated strong agreement with the 
statement, selecting a "1" or a "2" on the scale. This indicates that although 6 out 
of 10 attorneys in the study felt strongly that their clients were given a hearing in the 
mediation of their case, 2 out of 10 attorneys felt strongly that their clients were not 
given a hearing. 



When asked to indicate die extent to which diey 
agreed or disagreed Ihat the mediation gave diem 
an opportunity to be heard, most of die clients 
responding, 83 percent, strongly agreed. 



Extent the Mediator Treated All Parties Fairiy. It is essential that attorneys perceive 
that their clients are treated fairly in the mediation of their cases. Otherwise, the 
credibility of the program would be suspect, and they might not recommend the 
program to their clients. Most of the attorneys surveyed thought that the mediator in 
the most recent case they mediated through the Program was fair. (See Figure 3.20). 
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Figure 3. 19 Extent Attorneys Agree or Disagree with the Statement: "The 
■Mediator Did Not Give IVIy Client a Hearing." (Percentage 
distribution, n=:290). 



The attorneys were asked to indicate the extent to which they agreed or disagreed with 
the statement: The mediator treated all parties fairly. Almost half, 49 percent, of 
the attorneys reported that they very strongly agreed with the statement. Twenty-three 
percent selected the next highest level of agreement with the statement. The percentage 
of attorneys at the other levels of the scale range from 3 to 10 percent, including only 
5 percent who very strongly disagreed with the statement. 
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Figure 3 .20 Extent Attorneys Agree or Disagree with the Statement: "The 
Mediator Treated All Parties Fairly." (Percentage distribution, 
n=230). 



Forty-five percent of the parties surveyed reported that diey 
very strongly agreed that the mediator treated all parties 
£airly. Thirty-dght percent reported the next highest level of 
agreement widi the statement, On the other hand, 14 percent 
of the parties very strongly disagreed that diey were treated 
&irly by the mediator of their case. 



Extent the Mediator Followed-Up to Make Sure Agreemrats Adhered To. Displayed 
in Figure 3.21 is information relating to the extent to which the mediators followed-up 
the mediation of cases to make sure agreements were followed. The attorneys were 
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Figure 3.21 Extent Attorneys Agree or Disagree with the Statement: "The 
Mediator Followed-Up to Make Sure Arrangements Made During the 
Course of the Mediation Were Adhered to." (Percentage 
distribution, n=247). 



asked to indicate the extent to which they agreed or disagreed that the mediators 
followed-up the mediation of their case. Seemingly, the mediators were just about as 
likely to follow-up the mediation of a case to make sure arrangements made during the 
mediation were adhered to as they were likely not to do so. Although 24 percent of 
the attorneys very strongly disagreed that the mediator of the case most recently 
mediated followed-up the mediation of the case, 19 percent very strongly agreed that 
their mediator did so. Overall, 43 percent of the attorneys disagreed with the statement, 
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and 48 percent agreed wr die statement. Nine percent selected the middle position 
of the scale. Sometimei^ it may not be important to follow-up, especially if the 
settlement agreements may be carried out immediately. In other cases the parties may 
obviously not want to or may have difficulty following through with the mediated 
agreement, and a follow-up call from the mediator may be useful. Moreover, many 
mediators do not consider follow-up as part of their role, unless they and the parties 
agree that it will be. 

Satisfaction with the Effectiv^iess of the Mediator. How satisfied were the attorneys 
with the effectiveness of the mediators? The attorneys were asked to indicate the extent 
to which they were satisfied with the effectiveness of the mediator of their most 
recently mediated case on a scale from 1 to 7 with the **!" representing ** completely 
dissatisfied" and the "7" representing "completely satisfied.** Their responses are 
presented in Figure 3.22. 

Most of the attorneys who participated in the survey indicated that they were satisfied 
with the effectiveness of the mediator of the case they had most recently mediated. 
(See Figure 3.22). In fact, 40 percent of them reported that they were completely 
satisfied. Twenty-three percent of the attorneys were at the next highest level of the 
scale, followed by 14 percent at the next level. On the other hand, 7 percent reported 
that they were completely dissatisfied with the effectiveness of the mediator. 
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Figure 3.22 Extent Attorneys Were Satisfied or Dissatisfied with the Effective- 
ness of the Mediator. (Percentage distribution, n=31 5). 



Satisfaction with the Fairness of the Mediator. Using the same scale as that used 
for the previous item discussed, the attorneys were asked to indicate the extent to which 
they were satisfied with the fairness of the mediators. Their responses are presented 
in Figure 3.23 and they indicate that most attorneys were satisfied with the fairness of 
the mediator who mediated the case they most recently mediated through the USDC 
Mediation Program, (See Figure 3.23). Forty-one percent of the attorneys agreed that 
they were completely satisfied with the fairness of the mediator. Eighteen percent 
selected the next highest level of agreement. On the other hand, 6 percent of the 
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Figure 3.23 Extent Attorneys Were Satisfied or Dissatisfied with the Fairness 
of the Mediator. (Percentage distribution, n=316). 



attorneys were completely dissatisfied with the mediators' fairness, and 5 percent 
selected the next level of disagreement. 

Factors Associated with Satisfaction with Mediators. To what extent are the various 
items measuring the attorneys' assessment of the mediators' performance related to their 
satisfaction with the mediators? These items were included in stepwise regression 
analyses using the two measures of satisfaction with the mediators as dependent 
variables. Two additional independent variables were added to the models: a variable 
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indicating whether the mediator had other experience as a mediator before joining the 
USDC Mediation Program, and a variable indicating whether the mediator had additional 
training in mediation beyond that offered by the Mediation Program. These two 
variables were found not to have statistically significant effects on satisfaction with the 
mediators. 

Four variables were found to be statistically, significantly related to satisfaction the 
attorneys had with the effectiveness of the mediators. These variables are the following: 

• Extent to which attorneys agreed or disagreed that the mediator 
kept the settlement process moving. 

• Extent to which attorneys agreed or disagreed that the mediator 
was effective in engaging the parties in meaningful discussion. 

• Extent to which attorneys agreed or disagreed that the mediator 
encouraged us to think positively about the possibilities for 
settlement. 

• Extent to which attorneys agreed or disagreed that the mediator 
was not adequately prepared to discuss the case with the parties. 
(This variable has an inverse relationship with the dependent 
variable. The higher the agreement the mediator was not prepared, 
the lower the evaluation of the effectiveness of the mediator.). 

The most important predictors among these four variables are the extent to which the 

mediator encouraged positive thinking about possibilities for settlement, and the extent 

to which the mediator was effective in engaging the parties in meaningful discussion. 

Their standardized regression coefficients are .3137 and .2960, respectively. (See Table 

3.12). 
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Table 3.12 

Results of the Stepwise Multiple R^ression of Satisfaction of Attorneys with the Effectiveness of 
the Mediator of Their Case on Measures Assessing the Performance of the Mediators* 



• 



Independent Variables 



Regression Coefficients 
Unstandardized Standardized 



Mediator Kept Settlement Pnx^ess Moving 
Mediator Engaged Parties in Meaningful Discussion 
Mediator Encouraged Positive Thinking About 

the Possibilities for Settlement 
Mediator Not Adequately Prepared to Discuss Case 

Constant tenn 
Multiple R 
Adjusted R Square 
Number of cases 



.2137* 


.2229* 


.2577* 


.2960* 


.3511* 


.3137* 


-.1790* 


-.1652* 


1.7365 




.7465* 




.5506* 





'''Statistically significant at the .05 level of significance. 

Four variables were also found to be statistically related to satisfaction with the fairness 
of the mediators; although, they are different from those statistically related to 
satisfaction with the effectiveness of the mediators. (See Table 3.13). These four 
variables are: 

• Extent to which the attorneys agreed or disagree that the mediator 
helped explore a range of creative solutions. 

• Extent to which the attorneys agreed or disagreed that the mediator 
did not give their clients a hearing. 

• Extent to which the attorneys agreed or disagreed that the mediator 
treated all parties fairly. 

• Extent to which the attorneys agreed or disagreed that the mediator 
followed-up to make sure agreements made during the mediation 
were followed. 
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Table 3.13 

Results of the Stepwise Multiple Regression of Satisfaction of Attorneys with the Fairness of the 
Mediator of Their Case on Measures of the Performance of the Mediators* 



Independent Yarilables 



Regression Coeffidmts 
Unstandardized Standardized 



Mediator Helped Explore Creative Solutions 
Mediator Did Not Give Client a Hearing 
Mediator Treated All Parties Fairly 
Mediator Followed-Up to Make Sure Agreements 
Adhered to 

Constant term 
Multiple R 
Adjusted R Square 
Number of cases 



.2072* 


.2436* 


-.1297* 


-.1652* 


.3385* 


.3136* 


.1832* 


.2278* 


2.2036 




.6839* 




.4581* 




226 





^Statistically significant at the .OS level of significance. 

The most important predictor among these four variables is the extent to which the 
attorneys agreed or disagreed that the mediator in their case treated all parties fairly. 
Its standardized regression coefTacient is .3136. The standardized regression coefficients 
for the other variables range from .1652 to .2436. 

F. Results of the Mediations. 

Whether Case Settled. Two-thirds, 66 percent, of the attorneys surveyed reported that 
the case they most recently mediated through the Program was settled. (See Figure 
3.24). Of those cases settled, 52 percent of the attorneys reported that their case was 
settled through the US DC Mediation Program, 23 percent reported that the case was 
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Figure 3.24 Result of the Mediation of Cases. (Percentage distribution, n«289). 

partially settled through the mediation process, and 25 percent reported that the case 
was settled through another process. (See Figure 3.25). Through December, 1994, 
the USE>C Mediation Program had mediated 1,029 cases. Forty-nine percent of these 
cases were settled through the Program. 

Satisfaction with Settlement. How satisfied are the attorneys with the settlement of 
their case? The attorneys whose case was settled through the Mediation Program were 
asked to indicate their level of satisfaction or dissatisfaction with the settlement of the 
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Figure 3.2S IMode Settled Cases Were Settled. (Percentage distribution, n=162). 

case on a scale of 1 to 7, with "1" representing "completely dissatisfied" and "7" 
representing "completely satisfied." Their responses vary quite a bit, with 9 to 19 
percent of the responding attorneys are at each level of the scale. (See Figure 3.26). 
Overall, slightly more attorneys indicated satisfaction with the settlement of their case 
than those who indicated dissatisfaction. Yet, 13 percent of these attorneys reported 
that they were completely satisfied. At the other end of the scale, 19 percent reported 
that they were completely dissatisfied with the settlement of their case. 
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Figure 3.26 Extent Attorneys Were Satisfied or Dissatisfied with the Settlennent 
of Case. (Percentage distribution, n=216). 



Nineteen parties whose case was settled through die Mediation 
Program responded on this issue, and most of them (63 
percent) reported that diey were satisfied widi die setUement of 
dieir case. Sixty-six to 68 percent of die parties agreed widi 
the statements: 

The setdement was reached in a timely manner. 

The setdement was reached widiout spending too much 
money on lawyers and litigation. 

One-diird agreed but 50 percent disagreed widi die statement: 
**The setdement was better dian die court might have awarded." 

Fifty percent agreed widi die statement: ''The setdement met my 
needs." 



Eight-du:ee percent agreed widi the statement: 
involved me in the setdement decision." 



^The mediation 
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The attorneys indicating their level of satisfaction/dissatisfaction with the settlement of 
their case through the Mediation Program were asked to explain their feelings. Samples 
of the explanations attorneys reported for being completely satisfied with the settlement 
include: 



It was resolved; my client was pleased, and overall I was satisfied. 
UabiUty case was strong wfiile damages were relatively small. Mediation 
convinced client to settle for an amount commensurate with actual 
damages. 

The case was going to be extremely difficult to prove at trial. 

Client recovered favorably. 

The mediator was creative. Both sides came out with egos intact. My 
client got different results than litigation could have given, and she was 
satisfied, if not thrilled. 

Terms acceptable. 

My client did not contribute to the settlement, so the outcome was 
satisfactory to me. 

Fair settlement. 

The case was not a strict "dollars and cents'' case; it involved ongoing 
business relationships. The mediation produced enough exploration of 
alternatives to produce a nearly win-win outcome. 

The mediator took the time to review the pleadings and depositions. He 
discussed the issues on a factual matter in-depth. He was able to narrow 
the disputes and evaluate the case toward creating resolution. 
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Attorneys who indicated they were not cx)mpletely satisfied, but satisfied with the 

settlement, explained their feelings as follows: 

/ thought the case had higher potential but the client wanted to settle. 

My client settled the case in the low reasonable range for the wrong 
reasons: desperate financial needs coupled with other strong aversion. 

Case was worth significantly more. 

We received some money on our counterclaims, but we had to spend a 
lot of money to get to tiie point in discovery and motions that we should 
have been able to avoid. 

Client did not want to shell out arty money, so in that sense I mw not 
completely satisfied with it. 

A lot of time was spent in mediation. It was quite unrealistic. 
Mediation essentially acconq>lished what a good personnel counseling 
department should have. 

Defendant's attorney was not sufficiently flexible regarding the money 
offers. I believe he had authorization beyond the final settlement. 

The terms were acceptable, but the other party breached settlement 
agreement, resulting in further litigation. 

Client was happy. Mediator should have pushed other side a little 
harder. 

I thought that the case was worth slightly more than was achieved. 
However, because cf my client's financial problems, settlement was a 
reasonable and proper alternative. 

A messy case was resolved. I wish we had been able to pay somewhat 
less to resolve it, but otherwise I was very happy. 

Third-party plaintiff was intransigent. 
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We paid close to our ''top dollar "--the mediation process was very long- 
several sessions. 

The settlement figure wm on the low side of my settlement rang; however, 
when considering the costs of litigation, it made no sense to continue to 
litigate. 

With a more active mediator, my client would probably have paid less to 
settle. 



Samples of the explanations provided for dissatisfaction with the settlement include: 

Settlement too much. 

Settlement too hw. 

Settled to save cost. 

The case had no merit, but litigation costs required settlement. 

Very long; got tired of waiting. 

I got something instead of nothing, but it was very time consuming and 
dragged on due to scheduling problems. 

Party intransigent. 

Factors Associated with Satisfaction with Settlement of Case. What factors are 
associated with the attorneys' satisfaction with the settlement of their cases? There are 
a number of factors that may be related to this variable. Satisfaction with the 
settlement of a case may be due to the assistance the mediation process gave the clients 
in understanding the issues, their bargaining positions, their options, and in moving 
toward settlement. Satisfaction with the settlement of a case may be associated with 
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the assistance the mediation process gave the attorneys. In particular, such factors as 
assistance in identifying the strengths and weaknesses of the cases, expediting the 
resolution of the case, designing a settlement, reducing litigation costs, and in 
persuading clients of the realistic merits of their claims may account for, in part, the 
satisfaction the attorneys have with the settlement of their cases through the Mediation 
Program. Moreover, characteristics of the mediators may be related to the satisfaction 
of the attorneys with the settlement of their cases. Such behavior of the mediators as 
exploring a range of creative solutions, keeping the process moving, giving the parties 
a hearing, treating the parties fairly, and engaging the parties in meaningful discussion 
may contribute to the attorneys being satisfied with the settlement of their case through 
the mediation process. The satisfaction of the attorneys with timing of the referral of 
their cases to mediation, the effectiveness of the mediator, and the fairness of the 
mediator may also account for the satisfaction with the settlement of their case. 
Finally, the conditions of the mediation may have affected satisfaction with the 
settlement resulting from the mediation. 

A series of multiple regression analyses was carried out analyzing the effects of the 
above factors on satisfaction with the settlement of the cases. The analyses began with 
25 independent variables. Including these variables together in a model simultaneously 
would have been inappropriate, given the number of cases in the study. The 
independent variables were organized into subsets of related variables and satisfaction 
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with the settlement of the cases was regressed on models composed of these subsets of 

related variables. Systematically, variables statistically significant were maintained in 

the analyses, and variables found not to be statistically significant were dropped from 

the analyses. Possibly, what is most important about the results of the analyses is that 

most of the variables outlined above were found not to have statistically significant 

effects on satisfaction with settlement of the cases. Only three of the variables were 

found to have statistically significant effects on this variable. These variables are the 

following: 

The extent to which the mediation process helped the attorneys reduce 
litigation costs. 

The extent to which the attorneys agreed or disagreed with the statement: 
**The mediator did not give my client a hearing." 

The degree of the initial differences between the parties in their bottom 
line. 

The results of the fmal regression are included in Table 3.14. The effects of the extent 
to which the mediation process helped the attorneys reduce litigation costs and the initial 
differences between the parties in their bottom line have similar effects on satisfaction 
with the settlement of the mediations. The standardized regression coefficients for these 
two variables are essentially the same, .3263 and .3203, respectively. The standardized 
regression coefficient for agreement/disagreement that the mediator did not give clients 
a hearing is -.2690. 
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.2947* 


.3203* 


2.3032 




.7404* 




.5403* 
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Table 3.14 

Results of the Multiple Regression of Satisfaction of Attorneys with the Settlement of Their 
Case on Model Composed of Selected Variables. 



Regression Coefficients 
Independent Variables Unstandardized Standardized 

Extent Mediation Helped Reduced Litigation Costs .31 82* .3263* 

Agreement/Disagreement That Mediator Did Not 

Give Client a Hearing 
Initial Differences Between Parties In Their Bottom Line 

( 
Constant term 
Multiple R 
Adjusted R Square 
Number of cases 

'*'Statistically significant at the .05 level of significance. 

These results indicate the litigation costs relative to the size of the settlement is an 
important factor in attorneys' satisfaction with the settlement of a case. The negative 
sign of the variable measuring the initial differences in the bottom line of the parties 
indicates that attorneys were most satisfied with a settlement of a case when the parties 
the mediation very far apart in their bottom line, and an agreement is achieved through 
the mediation. The behavior of the mediator is a factor in the satisfaction of attorneys 
with die settlement of a mediation. Specifically, the mediator conducting the mediation 
so that all parties have evidently been given a hearing is likely to promote satisfaction 
with the settiement of the hearing. On the other hand, if an attorney does not think 
his or her party has been given a hearing, the attorney is not likely to be satisfied with 
the settlement from the mediation. 
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G. Helpfulness of the Mediation. 

How helpful was the mediation of the cases to the attorneys? In what ways did the 

mediation process help the parties and their attorneys in resolving the issues in the cases 

and agreeing to a setdement? The attorneys were asked to indicate on a scale of 1 to 

7, with "r representing "not helpful at all" and "7" representing "extremely helpfiil/ 

the extent to which the mediation process helped: 

Attorneys identify the strengths and weaknesses of their clients' case. 

Clients understand the issues of the case better than they otherwise would 
have. 

Clients understand their options in terms of settlement and further litiga- 
tion. 

Attorneys persuade their clients of the realistic merits of their claim. 

Clients establish a realistic bargaining position. 

Attorneys define the scope of discovery earlier than they otherwise would 
have. 

Attorneys exchange essential documents or other factual information earlier 
than they otherwise would have^ 

Clients become more involved in the resolution of this case than they 
otherwise would have been. 

Clients move toward settlement. 

Attorneys design a settlement that met the needs of the clients better than 
a court-imposed solution might have done. 

Attorneys expedite the resolution of the case. 

Attorneys reduce litigation costs. 
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The findings relating to these items are presented below. Overall they indicate that the 
attorneys vary a great deal in their assessment of the helpfulness of the mediation 
process. For many of the items the attorneys vary across the entire range of the scale 
with comparable percentages at each level of the scale. The attorneys were just as 
likely to perceive the mediation process as being helpfiil as they were likely to perceive 
the program as not being helpful at all. 

Extent Mediation Helped Attorneys Identify Strengths and Weaknesses of Case. 

Although a goal of the mediation process is to help attorneys and their clients identify 
the strengths and weaknesses of a case, our fmdings suggest the mediation of a specific 
case does not necessarily achieve this goal. The assessments of the attorneys of the 
extent to which the mediation process helped them identify the strengths and weaknesses 
of the most recent case that mediated in the Mediation Program are presented in Figure 
3.27. Twenty-three percent of the attorneys reported that the mediation process did 
not help them at all. Fifteen percent selected a "2" on the scale, indicating that they 
considered the mediation process as providing very littie help in identifying the strengths 
and weaknesses of their case. On the other hand, only 9 percent of the attorneys 
reported that the mediation process was extremely helpful in identifying the strengths 
and weaknesses of their case. Thirteen percent selected each of the next two highest 
levels of tiie scale, "^e" and •^S." 



72 



25 
20 

5 




13.4 13.1 




12 3 4 5 
Extent Helpful 

IsNot helpful at ail, 7BExtremely helpful 



Figure 3.27 Attorneys' Assessment of the Extent the Mediation Process Helped 
Them Identify the Strengths and Weaknesses of Their Client's 
Case. (Percentage distribution, n=305). 



Almost the same proportion (47 percent) of parties indicated 
that die mediation process did not help them understand the 
issues of their case better than they odierwise would have as 
the proportion (43 percent) of parties who indicated diat die 
mediation process helped diem. Twenty-four percent of the 
parties reported diat die mediation process did not help them 
at all, and 13 percent indicated diat the process was extremely 
helpful in understanding the issues of their case. 



Extent Mediation Helped Clients Understand the Issues of Case. Did the mediation 
of the cases help the clients of the attorneys understand the issues of their cases? The 
data included in Figure 3.28 address this question. Just about as many attorneys reported 
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Figure 3.28 Attorneys' Assessment of the Extent the Mediation Process Helped 
Their Client(s) Understand the Issues of the Case Better Than They 
Otherwise Would Have. (Percentage distribution, n=304). 



that they thought the mediation process helped their clients understand the issues of the 
case better than they otherwise would have, as the number of attorneys who thought 
the mediation process did not help in this way. Twenty percent of the attorneys 
reported that the mediation process provided no help at all in this sense. On the other 
hand, 9 percent reported that the process was extremely helpful. Overall, 41 percent 
of the attorneys reported that the mediation process did not help their clients understand 
the issues of their case better than they otherwise would have, and 43 percent reported 
that the mediation process helped their clients in this way. 
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Extent Mediation Helped Clients Understand their Options. Similar findings were 
found for the extent to which the mediation process helped clients understand their 
options in terms of setdement and further litigation. (See Figure 3.29). Just about as 
many attorneys reported that the mediation process helped their clients understand their 
options in terms of settlement and further litigation, as attorneys who reported the 
mediation process did not help their clients this way. Nineteen percent of the attorneys 
indicated that mediation did not provide such help at all. At the other end of the scale 
8 percent the attorneys indicated that mediation was extremely helpful. Eleven to 17 
percent of the attorneys selected the other levels of the scale in assessing the helpfulness 
of the mediation process in this way. Overall, 45 percent of the attorneys reported that 
the mediation process did not help their clients understand their options, and 41 percent 
reported that the mediation process helped their clients understand their options. 



Almost the same proportion of clients (41 percent) who 
participated in the study indicated that die mediation process 
helped them understand their options in terms of settlement 
and further litigation as the proportion of clients (38 percent) 
who indicated that the mediation process did not help them. 

Twenty-four percent of the clients reported that the process 
did not help them at all. Only 7 percent reported that die 
process was extremely helpful in this way. Twenty-one 
percent gave a response at die center of die scale, whereas 
the odiers tended to report the process was somewhat helpful. 
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Figure 3.29 Attorneys' Assessment of the Extent the Mediation Process Helped 
Their Client(s) Understand Their Options in Terms of Settlement 
and Further Litigation. (Percentage distribution, n=310). 



Extent Mediation Helped Attorneys Persuade Clients of the Realistic Merits of Their 
Claims. Did the mediation process help the attorneys persuade their clients of the 
realistic merits of their claims? Proportionately more attorneys thought the mediation 
process helped them persuade their clients of the realistic nature of their claims than 
the number of attorneys who diought mediation did not help in this way. (See Figure 
3.30). Yet, a little more than 1 out of 5 of the attorneys, 23 percent, reported that 
the mediation process did not help at all in this way. Almost the same as the 
percentage of attorneys (22 percent) thought the mediation process was extremely helpfiil 
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Figure 3.30 Attorneys' Assessment of the Extent the Meciiation Process Helped 
Them Persuade Their Clients of the Realistic Merits of Their Claims. 
(Percentage distribution, n=:305). 



in this way. The other attorneys tended to lean toward reporting that mediation helped 
persuade their clients of the realistic merits of their claim. 

Extent Mediation Helped Clients Establish a Realistic Bargaining Position. From 
another perspective, to what extent did the mediation process help the attorneys' clients 
establish a realistic bargaining position? As found for the previous item, the attorneys 
gave answers across the entire range of the scale. (See Figure 3.31). Fifty-one per- 
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Figure 3.31 Attorneys' Assessment of the Extent the Mediation Process Helped 
Their Clients Establish a Realistic Bargaining Position. (Percentage 
distribution, n=305). 



cent of the attorneys rated the help provided above the midpoint of the scale. Sixteen 
percent indicated that mediation did not provide tfiis type of help at all. Twelve percent 
reported that the mediation process was extremely helpful to their clients in establishing 
realistic bargaining positions. 

Extent Mediation Helped Attorneys Define Scope of Discovery. The mediation process 
did not tend to help attorneys define the scope of discovery. (See Figure 3.32). In 
fact, 47 percent of the attorneys reported that the mediation process did not at all help 



78 



• 



• 



60 

50 

^ 40 

c 

• 

o 30 

"^ 20 

10 





47.3 



MW.^I ' 



:|:|:;5$:i:|:$:o:| 



JS'ii-jiiiiKi;:::::- 



11.8 




9 9.7 8.6 






6.1 



7.5 



1 



Extent Helpful 
1»Not halpful at all^ 7=:Extramaly helpful 



Figure 3.32 Attorneys' Assessment of the Extent the Mediation Process Helped 
Define the Scope of Discovery Earlier Than Otherwise Would Have. 
(Percentage distribution, n=305). 

define the scope of discovery of their most recently mediated case in the USDC 
Mediation Program. The percentages of attorneys at the other levels of the scale do 
not differ very much. The percentages of attorneys at these levels of the scale range 
from 6 to 12 percent. Fourte^i percent of the attorneys are at the two highest levels 
of the scale. 



e 



The above findings are not surprising. Usually, discovery was completed or near 
completion before the referral of the cases to mediation. More than likely, by the 
time the mediation had started, the attorneys had already defined the scope of discovery. 
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Extent Mediation Helped Attorneys Exchange Essential Documents. Often discovery 
involves the exchange of essential documents. The attorneys were asked to indicate the 
extent to which the mediation process helped them exchange essential documents and 
other factual information earlier than they otherwise would have. As found for the 
previous item, ahnost half, 48 percent, rqx)rted that the mediation process did not help 
them at all in this way. (See Figure 3.33). Twenty-five percent rated the help 
provided at the next two lowest levels of the scale. Only 5 percent of the attorneys 
reported that the mediation process was extremely helpful in exchanging documents 
earlier that they otherwise would have. Four percent of the attorneys are at the next 
highest level of the scale. 

Extent Mediation Helped Clients Become Involved in the Resolution of their Case. 

Seemingly, by the time cases were referred to mediation, attorneys had defined the 
scope of discovery and exchanged essential documents. The contribution of the mediation 
process to these efforts was generally least. On the other hand, the process was more 
effective in helping clients become more involved in the resolution of their cases than 
they otherwise would have been. 
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Figure 3.33 Attorneys' Assessment of the Extent the Mediation Process Helped 
Them Exchange Essential Documents or Other Factual Information 
Earlier Than They Otherwise Would Have. (Percentage distribution, 
n=305). 

The attorneys' ratings of the extent to which the mediation process helped their clients 

become more involved in the resolution of their cases are widely distributed throughout 

the scale. (Figure 3.34). Twelve percent indicated that the mediation process was 

extremely helpful to their clients. Thirty-seven percent gave the next two highest 

ratings of helpfulness, selecting either a '^S" or a "6" on the scale. Nineteen percent 

of the attorneys reported that the mediation process did not at all help their clients 

become more involved in the resolution of their case than they otherwise would have 

been. 



81 



25 
20 

u 

I 10 

5 





12 3 4 5 
Extent Helpful 



1»Not helpful at all, 7"Extremely helpful 



Figure 3.34 Attorneys' Assessment of the Extent the Mediation Process Helped Their 
Client(s) Become More Involved in the Resolution of This Case Than They 
Otherwise Would Have Been. (Percentage distribution, n=301). 



The clients were asked to indicate die extent to which die 
mediation process helped diem communicate widi dieir lawyer. 
They were slighdy more likely to report diat die process was 
not helpful than they were likely to report diat die process 
was helpful. Almost one-fourth reported diat die mediation 
process did not help them at all in communicating with their 
attorney. 

When asked to indicate die extent to which die mediation 
process helped diem understand what might have happened if 
their case were not setded, almost as many clients indicated 
diat die mediation tended not to be helpful as cUents ^o 
indicated diat die mediation was helpfid. Yet, one-fourth of 
die cUents reported diat die mediation process was not at all 
helpful, and only 4 percent indicated diat die process was 
extremely helpful. 
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Extent the Mediation Process Helped Clients Move Toward Settlement. As with the 
above item, the re^nses of the attorneys relating to the extent to which the mediation 
process helped their clients move toward settlement vary across the entire range of the 
scale. (See Figure 3.35). Yet, proportionately more attorneys (54 percent) gave 
responses at the end of the scale indicating that the mediation process helped their 
clients, than the proportion of attorneys (36 percent) who gave responses indicating that 
the mediation process did not provide such help. Twenty percent of the attorneys 
indicated that the mediation process did not at all help their clients in this way. On 
the other hand, 18 percent indicated that the mediation process was extremely helpful 
in moving their clients toward settlement. 



More than one-fourth of the clients participaitiDg in the study, 
28 percent, reported that the mediation process was extremely 
helpful in moving them toward settlement Twenty-one percent 
reported the next highest level of helpfuhiess on the scale. On 
the other hand, 14 percent indicated that the mediation process 
was not helpful at all. 



Extent Mediation Helped Attorneys Design a Settlement that Met Their Clients' 
Needs. Moreover, attorneys vary across the entire range of the scale in their 
assessment of the extent to which the mediation of their most recently mediated case 
helped them to design a settlement better than a court-imposed settlement might have 
done, (See Figure 3.36). Twenty-six percent of them reported that the mediation 
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Figure 3.35 Attorneys' Assessment of the Extent the Mediation Process Helped 
Their Clients Move Toward Settlement (Percentage distribution, n^ 
303). 



process did not at all help them design a settlement that met their clients' needs better 
than a court-imposed solution might have done. The percent of attorneys at the other 
levels of the scale range from 6 percent to 17 percent, with 16 percent at the highest 
level of the scale indicating that the mediation process was extremely helpful to the 
attorneys in designing a settlement that met their clients' needs. Overall, 44 percent 
of the attorneys reported that the mediation process helped them in this way, and 44 
percent of the attorneys reported that the mediation process did not provide such help. 
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Figure 3.36 Attorneys' Assessment of the Extent the Mediation Process Helped 
Them Design a Settlement That Met Their Client's Needs Better 
Than a Court-Imposed Solution Might Have Done. (Percentage 
distribution, n=295). 



Extjmt the Mediation Process Helped Attorneys Expedite the Resolution of Case. To 

what extent did the mediation process help the attorneys expedite the resolution of the 
case they most recently mediated through the Mediation Program? One-fourth of the 
attorneys indicated that the mediation was extremely helpful in this way. (See Figure 
3.37), Overall, proportionately more of the attorneys (55 percent) indicated that the 
mediation process was helpful in this way, than the proportion of attorneys (40 percent) 
who indicated that the mediation process was not helpful in this way. 
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Figure 3.37 Attorneys' Assessment of the Extent the Mediation Process Helped 
Them Expedite the Resolution of the Case. (Percentage 
distribution, n=312). 



Extent the Mediation Process Helped Attorneys Reduce Litigation Costs. When 
asked to rate the mediation of their most recently mediated case in the extent to which 
it helped in reducing litigation costs, one-half of the attorneys rated the mediation at 
one extreme end of the scale or the other. Three out 10 attorneys reported that the 
mediation process did not at all help them reduce litigation costs. (See Figure 3.38). 
On the other hand, 2 out of 10 reported that the mediation was extremely helpful. 
Nine to 11 percent of the attorneys selected each of the other levels of the scale. 



86 



o 

IL 



35 
30 
25 
20 
15 
10 
5 




30.6 



ij>>>jg>g>^ 












;->>x->:*:-f>>>:- 












i%'S¥:':$S% 
























piffi 










19.6 


Kii 
























;;¥:¥:%•:%¥:¥:> 










S¥:W:::>::::::- 


;•:■?:<:*:•;$:•;-:•:•:• 










:•:•:•:•:■:•:•:•:•»:•: 


^B 




11 


i ^'^ ^ 


9.6 Ji 


ill 














Ki-lyyyy.yyly: 


>Av: 


•liyyS'r 




K^^^KK^ 


lyylyyyyyyyyy 


>;-^-}iy:<yyyi^ 


>>?> 


yyyyyyl': 




:::i:5:o:S::S::iffl$:$K:::x:S:: 


■.••f.'^.<<i->^-:-;:y.: 


iii^ii 


M 


M 






i?||?lii 


iiiii 


M; 






:ls^%lS 


■i'iv:' 


w;>:|:$;i 






|:|:i:::f:j;|:|>:|:;:|:|: 


■:<-y:-:y:<-y:<y: 


«w 


::;:;:;:;:::::;: 






:-y;:<->yy::.yyyy 


1 


2 




3 4 


5 6 


7 






Extent Helpful 







laNot helpful at all| T^Extremely helpful 



Figure 3.38 Attorneys' Assessment of the Extent the Mediation Process Helped 
Them Reduce Litigation Costs. (Percentage distribution, n=301). 



Although just about as many clients indicated that the 
mediation process did not hdp at all reduce litigation costs as 
the proportion of clients who indicated diat the mediation 
process was extremely helpfiil in doing so, most of the odier 
clients thought the process was more helpful than not in 
reducing mediation costs. 

Responding to a related item, the chents tended to indicate that 
the mediation process was helpful in reducing the amount of 
time it took to resolve the case. Twenty-one percent of the 
clients selected each one of the highest levels of helpfubiess on 
the scale indicating that they thought the mediation process was 
very helpful in reducing the amount of time in resolving the 
case. 
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Overview of Assessments of Helpfulness of the Mediation Process. The two highest 

points of the scale, "6" and "7/ were combined, and the percentage of attorneys 

assessing the help provided by the mediation process at these two highest levels of the 

scale is presented in Figure 3.39. The percentage of attorneys at these two levels of 

the scale may be characterized as representing the percentage of attorneys who thought 

the mediation process provided very much help for the various aspects of the case 

studied. Examining Figure 3.39, it is noted that the mediation process provided the 

most help in expediting the resolution of the case and in helping the attorneys persuade 

their clients of the realistic merits of their claims. Next in order of helpfulness was 

the help the mediation process provided by helping: 

Clients move toward settlement. 

Designing a setdement that met clients' needs better than a court-imposed 
solution might have done. 

Clients establish a realistic bargaining position. 

Reduce litigation costs. 

Clients become more involved in the resolution of this case than they 
otherwise would have been. 

Most likely because much discovery had been completed by the time the cases went to 

mediation, the mediation process provided very little help to the attorneys in: 

Defining the scope of discovery earlier than they otherwise would have. 

Exchanging essential documents or other factual information earlier than 
they otherwise would have. 
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item 1 

item 2 

item 3 

item 4 

tem 5 

tem 6 

tem 7 

tem 8 
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32.2 
~34 



Percentage Reporting the Mediation Process Helped Very Mucli 



Figure 3.39 Percentage of Attorneys Reporting tliat tlie Mediation Process 
Helped Selected Aspects of Tlieir Case Very Much. 

Extent the Mediation Process Helped: 

Item 1: Identify the strengths and weaknesses of your client's case. 
Item 2: CUents understand the issues of the case better than they otherwise would have. 
Item 3: Clients understand their opdons in terms of settlement and further Utigation. 
Item 4: Persuade your cUeot of die realistic merits of their claim. 

Item 5: Clients establish a realistic bargaining position. 

Item 6: Define the scope of discovery earlier than you otherwise would have. 

Item 7: Exchange essential documents or other factual information earUer than you otherwise 

would have. 
Item 8: Clients become more involved in the resolution of this case than they otherwise would 

have been. 



Item 9: Design a settlement that met dieir needs better than a court-imposed solution might have 

done. 
Item 10: Clients move toward setdement. 
Item 11: Expedite die resolution of the case. 
Item 12: Reduce Utigation costs. 



• 
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How the Mediation Process Was Helpful or Unhelpful. Once they responded to the 
items discussed the above, the attorneys were asked: In vAiat other ways was mediation 
helpful or unhelpful in this case? Most of the attorneys did not answer this question. 
This is probably due to some attorneys not having important things to add to that 
already communicated, and others not wanting to take the time to write an answer. 
Eighty-five attorneys provided a response. TTieir req)onses are presented in Table 3.15. 

The items mentioned most often by the attorneys in listing other ways the mediation 
process helped them relate to assistance in moving toward setdement. At least one-third 
of the attorneys provided such a response. Twelve percent referred to the views of the 
mediator as a helpful aspect of the mediation. 

The items mentioned most often as unhelpful related to the parties' unwillingness to 
compromise. One out of 5 gave such a response. Other responses related to the 
timing of the referral to mediation, the characteristics and behavior of the mediator of 
the case, the attitudes of the other parties, and the time the mediation consumed. 

Samples of the actual responses of the attorneys about how the mediation process was 
helpful or unhelpful in moving their case toward settlement are presented in Appendix 
C. 
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Table 3.15 

Ways the Mediation Process Was Helpful or Unhelpful 
(Percentage Distribution)* 



Ways the Mediation Process 

Was Helpful or Unhelpful Percentage Distribution 



Ways Hdpful: 

Forced facing settlement realistically 17.6 

Helped lead to settlement 16.5 

Views of mediator 11.8 

Helped resolved issues quickly 5.9 

Saves money, time, etc. 5.9 

Forces parties attention 4.7 

Provided forum to discuss settlement 3.5 

Brought parties together 3 . 5 

Helped identify issues 2.4 

Parties set aside hostilities 2.4 

Educate client about attorney duties 2.4 

Ways Unhelpful: 

Parties imwilling to compromise 21.2 

Too early 3.5 

Mediator not aggressive 3 . 5 

Mediator unprepared, uninterested 2.4 

Used to prolong case, add to expenses 2,4 

Party not interested 2.4 

Conflicting schedules caused delay 2.4 

Waste of time 2.4 

High travel expense for client 1.2 

Attorney did not want to mediate case 1 .2 

Too few meetings with opposing parties 1 .2 

Frivolous case 1.2 

Other party not present 1 .2 

Client paranoid, did not trust mediator 1 .2 

Too late 1.2 

Number of cases 85 
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Index of HelpfoMess of the Mediation Process. To measure the attorneys' overall 
assessment of the helpfulness of the mediation process an index was created combining 
the items measuring the helpfulness of the mediation process. The mean of all the 
items was used as the index score. The scores generated were collapsed into seven 
categories. The lowest level of the index, **!," represents attorneys who reported that 
the mediation process provided no help at all for each of the twelve items included in 
the mdex. At the opposite end of the index, "7/ represents attorneys who reported 
that the mediation process was extremely helpful for each of the twelve items. The 
other scores rqjresent various combinations of the assessment of the helpfulness of the 
items. 

Distribution of the attorneys according to their index score is presented in Figure 3.40. 
The attorneys' index scores tend to fall toward the lower end of the scale of the index. 
Forty-five percent of the attorneys have a score below the midpoint of the scale, 31 
percent have a score above the midpoint of the scale, and 24 percent have a score at 
the midpoint of die scale. Six percent of the attorneys are at the bottom of the scale, 
indicating that for each of the twelve items used in the construction of the index, the 
attorneys reported that the mediation did not provide any help at all. Twenty five 
percent and 15 percent of the attorneys are at the two lowest levels of the scale, 
respectively. Only 3 percent of the scores of the attorneys are at the highest level of 
the index, reporting that the mediation process was extremely helpful for each of the 
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index of Assessment of Helpfulness of the Mediation Process 
IsNot helpful at all, TsExtremely helpful 

Figure 3.40 Index of Attorney's Assessment of Helpfulness of the Mediation 
Process. (Percentage distribution, n=242). 

twelve items in the index. Six percent and 22 percent of the attorneys are at the next 
two highest levels of the index, respectively. 

Factors Associated with the Helpfulness of the Mediation Process. A series of 

stq)wise regression analyses was used to identify factors associated with the helpfulness 

of the mediation process. The following variables were used as independent variables 

in these regression analyses: 

Type of case (measured as dummy variables): 
Bankruptcy 
Contract 

Employment (includes civil rights) 
Medical malpractice 
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Personal injury (auto) 
Other personal iinjury 



Other characteristics vf case: 

Agreement mediation was appropriate for case 
Agreement legal issues of case too complex for mediation 
Agreement factual issues of case too complex for mediation 
Timing of referral of case to mediation 

Cf ^:^itions before the mediation of the case: 

Clients' enthusiasm for the mediation process 

Attorneys' enthusiasm for the mediation process 

Motivation of clients to settle 

Degree of hostility between parties 

Differences between the parties in their bottom line 

The performance of the mediator: 

Extent agree/disagree mediator was prepared to discuss case with 

client 
Extent agree/disagree mediator helped explore creative solutions 
Extent agree/disagree mediator kept the settlement process moving 
Extent agree/disagree mediator engaged parties in meaningful 

discussion 
Extent agree/disagree mediator encouraged positive thinking about 

settlement possibilities 
Extent agree/disagree mediator gave clients a hearing 
Extent agree/disagree mediator treated all parties fairly 
Extent agree/disagree mediator followed-up to make sure agreements 

were adhered to 
Satisfaction with the effectiveness of the mediator 
Satisfaction with the fairness of the mediator 

Regression analyses were conducted separately for each category of variables listed 
above. Items with statistically significant effects were combined into a general 
regression model and the index of helpfulness of the mediation process was regressed 
on this model using stepwise regression. The results of this regression are presented 
in Table 3.16, and they indicate that the following four items have statistically signifi- 
cant effects on the attorneys' assessment of the helpfulness of the mediation process: 
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Table 3.16 

Resul ts of the Stepwise Multiple Regression of the Index of Helpfulness of the Mediation Process 
on Selecting Variables Relating to the Characteristics of the Cases, Conditions Prior to the 
Mediation of the Cases, and Performance of the Mediators 



Independent Variables 



Regression* 


Coeffidents 


Unstandardized 


Standardized 


.3094* 


.3496* 


.2579* 


.3258* 


.1212* 


.1366* 


-.1885* 


-.2906* 


.8803 




.6883* 




.4625* 
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Agreement Mediation Was Appropriate for Case 
Extent Mediator Kept Settlement Process Moving 
Extent Mediator Encouraged Positive Thinking about 

Settlement Possibilities 
Initial Differences Between the Parties in Their Bottom Line 

Constant term 
Multiple R 
Adjusted R Square 
Number of cases 



'''Statistically significant at the .05 level of significance. 

Agreement mediation was appropriate for the case. 

Extent the mediator kept the settlement process moving. 

Extent the mediator encouraged positive thinking about the possibilities for 
settlement. 

Initial differences between the parties in their bottom line. (Inversely 
related, indicating the smaller the initial difference between the parties in 
their bottom line, the more helpful the mediation process). 

The attorneys' assessment of the appropriateness of mediation for their case and the 
extent to which the mediator kept the settlement process moving are the most important 
variables in the analysis. The initial difference between the parties in their bottom line 
is next in importance. 
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H. Satisfaction with the Mediation Program. 

Satisfaction with the Program Overall. How satisfied are the attorneys with the 
Mediation Program overall? The attorneys were asked to indicate their level of 
dissatisfaction or satisfaction with the overall mediation process of the case mediated. 
A seven-point scale was used with T representing •'completely dissatisfied," and "7" 
representing •*completely satisfied.** Most of the attorneys indicated that they were 
satisfied with the Program, (See Figure 3.41). Overall, 2 out of 3 attorneys indicated 
that were satisfied with the program, selecting the "5,** "6," or "T" on the scale. 
Twenty percent, or 2 out of 10 attorneys, mdicated that they were dissatisfied with the 
program, selecting a "1," "2," or a '^S" on the scale. Fifteen percent of the attorneys 
selected the midpoint of the scale. 

Examining the data in more detail it is noted that 28 percent reported that they were 
completely satisfied, and 23 percent rated their overall level of satisfaction at the next 
highest level of the scale. At the other end of the scale, 8 percent reported that they 
were completely dissatisfied with the program. Seven percent selected a "2," the next 
level of dissatisfaction. 

Factors Associated with Overall Satisfaction. What factors are associated with the 
overall satisfaction the attorneys have with the Mediation Program? A series of 
regression analyses was carried out to answer this question. The approach used in the 
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Figure 3.41 Extent Attorneys Were Satisfied or Dissatisfied with the Overaii 
Mediation Process of Case. (Percentage distribution, n=317). 



regression analyses described above were used. Regression analyses were conducted 
separately for independent variables organized into categories. The variables and their 
categories are the following: 

The extent to which the mediation process helped the attorneys' clients: 

Understand the issues of the case better than they otherwise would 

have. 
Understand their options in terms of settlement and further 

litigation. 
Establish a realistic bargaining position. 
Become more involved in the resolution of this case than they 

otherwise would have been. 
Move toward settlement. 
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Extent the mediation process helped the attorneys: 

Persuade clients of the realistic merits of their claim. 

Define the scope of discovery earlier than they otherwise would 

have. 
Exchange essential documents or other factual information earlier 

than they otherwise would have. 
Design a settlement that met the needs of the attorneys better than 

a court-imposed solution might have done. 
Expedite the resolution of the case. 
Reduce litigation costs. 

The Performance of the Mediator: 

Extent to which attorneys agreed or disagreed that the mediator: 
was prepared to discuss case with client 
helped explore creative solutions 
kept the settlement process moving 
engaged parties in meaningful discussion 
encouraged positive thinking about settlement possibilities 
gave clients a hearing 
treated all parties fairly 
followed-up to make sure agreements were adhered to 

Satisfaction of the attorneys with: 

The timing of the referral of case to mediation 

The extent to which scheduling constraints taken into account 

The location of the mediation 

The effectiveness of the mediator 

The fairness of the mediator 



Items with statistically significant effects were combined into a general regression model 
and the overall satisfaction with the Mediation Program was regressed on this model 
using stepwise regression. The analyses indicated that most of the variables do not 
have statistically significant effects on the overall satisfaction of the attorneys with the 
Mediation Program. Seven variables have statistically significant effects. These are: 
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Extent to which the mediation process helped the attorneys' clients 

establish a realistic bargaining position. 
Extent to which the mediation process helped the attorneys persuade clients 

of the realistic merits of their claim. 
Extent to which the attomyes agreed or disagreed that the mediator gave 

their clients a hearing. 
Extent to which the attorneys agreed or disagreed that the mediator 

followed-up to make sure agreements were adhered to 
Satisfaction of attorney with the timing of the referral of the case to 

mediation. 
Satisfaction of attorney with the effectiveness of the mediator. 
Satisfaction of attorney with the fairness of the mediator. 



The results of the regression analysis including only these variables are presented in 
Table 3.17. The above seven variables explain over half the variation of overall 
satisfaction with the Mediation Program among the attorneys. The square of the 
multiple correlation coefficient is .5295. The most important variable in the model is 
satisfaction with the timing of the referral of the case to mediation. Next, are the two 
variables measuring satisfaction widi the effectiveness and fairness of the mediator. The 
extent to which the attorneys thought die mediator gave their clients a hearing, and the 
extent to which the mediation process helped them persuade their clients of the realistic 
merits of their claims follow in importance. The extent to which the mediation process 
helped the attorneys' clients establish a realistic bargaining process, and the extent to 
which the attorneys agree or disagree that the mediator followed-up to make sure 
agreements were followed are not as important as the other variables in the model. 

Willingness to Use the Program Again. How willing are the attorneys to use the 
USE>C Mediation Program again? They were asked: Would you be willing to use the 
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Table 3.17 

Results of the Stepwise Multiple Regression of the Overall Satisfaction of the Attorneys with the 
Mediation Program on a Model Composed of Selected Independent Variables. 



Regression Coefficients 
Independent Variables Unstandardized Standardized 



Extent Helped Clients Establish Realistic Bargaining 

Position .1229* .1345* 

Extent Helped Attorney Persuade Clients of the 

Realistic Merits of Their Claim 
Extent Agree/Disagree Mediator Gave Clients a Hearing 
Extent Agree/Disagree Mediator Followed-Up to Make 

Sure Agreements Were Adhered to 
Satisfaction With the Timing of the Referral of the Case 

to Mediation 
Satisfaction of Attorney the Effectiveness of the Mediator 
Satisfaction of Attorney the Fairness of the Mediator 

Constant tenn 
Multiple R 
Adjusted R Square 
Number of cases 

^Statistically significant at the .05 level of significance. 



mediation program of the U.S. District Court again? 

Definitely would. 

Probably would, 

Not sure, 

Probably would not, and 

Definitely would not. 

Their responses to this question are presented in Figure 3.42, and they indicate that the 

vast majority of the attorneys would use the Program again. Sixty-eight percent of the 



.1152* 


.1470* 


.1121* 


.1493* 


.1021* 


.1341* 


^981* 


.2982* 


.2640* 


.2512* 


.2242* 


.2424* 


-.7999 




.7391* 




.5295* 




188 





100 



o 

k 
D. 



80 
70 
60 
50 
40 
30 
20 
10 




68 

<II|I.II.II.IHIIIII. 



16.5 




:>5S:S:5::%«::¥:K 

mmmmm 



12 3 4 5 

Willingness to Use the Mediation Program Again 



Figure 3.42 Willingness of Attorneys to Use the Mediation Program Again. 
(Percentage distribution, n=284). 

Note: 

1=Definitely would not 
2=Probably would not 
3=Not sure 
4=Probably would 
5=Definltely would 



attorneys indicated that they "definitely would" use the mediation program again. 
Sixteen percent reported that they "probably would" use the program again. Yet, not 
all the attorneys were inclined to use the Program again. One out of 10 attorneys 
reported that they "definitely would not" use the Program again. Two percent of the 
attorneys reported that they probably would not use the Program again, and 3 percent 
reported that they were not sure. 
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Explanations for Willingness to Use or Not to Use Mediation Program Again. The 

attorneys were asked to explain why they would or would not use the Program again. 
Most did not provide an explanation, but left the item blank. However, 65 attorneys 
provided an explanation for their response to the previous item. A listing of the 
explanations they provided is presented in Table 3.18. These data indicate that 
attorneys responded that they would definitely use the program again because the 
Program helped them resolve their cases, saved them time and money, and their view 
that the Program and the mediators are of high quality. A few respondents indicated 
they had a bad experience with the case they were asked to refer to in responding to 
the questionnaire; however, they would definitely use the Program again because they 
believed in ADR and/or because they are also mediators. Respondents who did not 
indicate they would definitely use the Program again gave cited conditions that will 
determine their future use. Some of these attorneys indicated it would depend on the 
case, the mediator, and whether the parties take the process seriously. Samples of their 
actual responses are included in Appendix D. 

What Attorneys Like the Most About the Program. The attorneys were asked: What 
do you like most about the Mediation Program, and what suggestions do you have for 
its improvement? Almost 4 out of 10 gave a response relating to characteristics of the 
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Table 3.18 

Explanations Giyen for Willingness to Use or Not to Use 
the USDC Mediation Program 
(Percentage Distribution). 



Explanations Given to Use or 

Not to Use USDC Mediation Program Percentage Distribution 



Explanations for Definitely Would Use Program Again 

Helped resolved the case 24.6 

Saves time, costs 12.3 

Quality of the mediator 6.2 

Experiences other than present case worked well 6.2 

Process worked well 6 . 2 

Believe in ADR 4.6 

View of detached party 1 . 5 

Educate elicit about what is involved 1 .5 

Help focus on the issues 1.5 

Best way to resolve many cases 1 .5 

I am a mediator 1.5 

Always worthwhile 1.5 

Outstanding program 1 .5 

Other 6.2 

Explanations for Other Responses 

Depends on the case 7.7 

Depends on the mediator 4.6 

Need assurance process taken seriously by parties 4.6 

Training of mediators needed 1 . 5 

Case involved factual, rather than legal issues 1.5 

Depends on the stage of the litigation 1.5 

Mediation too early 1 . 5 

Waste of time 1.5 

Usually useless when insurance company involved 1.5 

Other 4.6 

Number of cases 65 
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mediators of the Program. (See Table 3.19). They described the mediators as well- 
trained, hard workers, enthusiastic, having a no-nonsense effectiveness, and of a high 
quality. Other responses referred to factors such as the opportunity to discuss the case 
as what was liked most about the program. Twenty percent of the responses fell into 
this category. Fifteen percent of the responses referred to the value of the Program 
in helping to settle cases. Eleven percent of the responses related to the saving of 
money (7 percent of the reqx)nses) and time (4 percent of the responses). Six percent 
of the req)onses related to the placement of the parties in a more realistic position, and 
6 percent of the responses emphasized the value of obtaining the views of a detached 
third party. 

It is noted that the attorneys gave a variety of responses in explaining what they like 
most about the Mediation Program again. Samples of the actual responses of the 
attorneys are presented in Appendix E. 



Nineteen clients indicated vdiat Aey like most about the 
Mediation Program. Six indicated diey like the saving of time. 
Five liked most the opportunity to discuss tiie case. Four 
referred to die saving of money. 
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Table 3.19 

What Attorneys Like Most About the Mediation Program. 
(Percentage Distribution). 



What attorneys like most 

about the Mediation Program Percentage Distribution 



Characteristics of the mediator 39.0 

Opportunity to discuss the case 20.3 

Helped settle the case 15.0 

Saves money 6.9 

Place parties in more realistic position 6.5 

Obtain views of detached third party 6.5 

Saves time 4.4 

Focus on the issues 2. 8 

Move parties to settle 2.4 

Get to the merits of the case 1.6 

Educates client about what to expect 1 .6 

Flexibility 1.2 

That it exists 1.2 

Other 6.8 

Number of cases 246 



What Attorneys like the Least About the Program. The attorneys were also asked: 
Wiat do you like least about ihe Mediation Program, and wiiat suggestions do you have 
for its improvement? The responses of 38 percent of the attorneys related to the 
mediatorSo (See Table 3.20). One-third of the attorneys referred to disparity in the 
requirements for the government and those for other attorneys. Their responses referred 
to the inexperience of mediators, biased mediators, lack of clout for the mediators, and 
criticism of the aggressiveness of the mediators. Samples of the actual comments of 
the attorneys are presented in Appendix F. 
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Table 3.20 

What Attorneys Like Least About the Mediation Program. 
(Percentage Distribution). 



What attorneys like least 

about the Mediation Program Percentage Distribution 



Not all attomeys, e.g., govenun^it attorneys, abide 

by the same rules 33.5 

Mediator inexperi^ice 24.S 

Timing of the referral 8.5 

Mediator biased 4.0 

Mediator put too much focus on how much 3.5 

Mediators need more clout 3.5 

Need aggressive mediators 2.0 

Should be mandatory 2.0 

Mediator put too much pressure to settle 1.0 

Should require insurance carrier to be present 1.0 

Obtain stronger commitment to negotiate 1.0 

Waste of time 1.0 

No feedback to court about misuse of the process 1.0 

Other 18.0 

Number of cases 200 



!• Assistance Mediators Were Provided. 

The mediators surveyed were asked to indicate the extent to which they agreed or 
disagreed with several statements relating to the assistance they receive from the 
Program. They were asked to use a scale from 1 to 7, with "1** representing very 
strong disagreement, and **7" representing very strong agreement with the statements. 
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We may use a rating of **2" to indicate strong disagreement, and a rating of **6" to 
indicate strong agreement with the statements. The following statements were used: 

The mediation training provided by the program was inadequate. 

I know how to proceed when I am assigned a case to mediate. 

Generally, the period allowed for mediation is insufficient. 

Basic case information was quickly provided from the Mediation Program. 

I received information and answers to questions from the staff of the 
mediation program when needed. 

The staff of the Mediation Program was available to handle problems. 

Mediation Training Provided by the Program. Most of the mediators disagreed with 
the statement: Mediation training provided by the Program was inadequate. Thirty- 
eight percent of the mediators very strongly disagreed with the statement, and 30 
percent selected the next level of disagreement with the statement. (See Figure 3.43). 
Overall, 73 percent of the attorneys expressed disagreement with the statement. On the 
other hand, 16 percent of the mediators expressed agreement with the statement. 
Eleven percent of the mediators very strongly agreed that the training provided by the 
Program was inadequate, and 5 percent selected the next highest level of agreement with 
the statement. 
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Figure 3.43 Extent Mediators Agree or Disagree with the Statement: "The 
Mediation Training Provided by the Program Was Inadequate." 
(Percentage distribution, n=63). 



How to Proceed When Assigned a Case to Mediate. Most of the mediators indicated 
strong agreement with the statement: / know how to proceed witen I am assigned a 
case to mediate. (See Figure 3-44). Sixty-six percent of the mediators very strongly 
agreed, and 23 percent indicated strong agreement, with the statement. Nine percent 
selected the next highest level of agreement on the scale. Not one mediator disagreed 
with the statement. 
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Figure 3.44 Extent Mediators Agree or Disagree with tlie Statement: "I Know 
How to Proceed When I am Assigned a Case to Mediate." 
(Percentage distribution, n=65). 



Period Allowed for Mediation, Most of the mediators think that sufficient time is 
allowed for mediation. They were asked to indicate the extent to which they agreed 
or disagreed with the statement: Generally, the period allowed for mediation is 
insufficient. (See Figure 3.45). Fourteen percent of the mediators very strongly 
disagreed with the statement, and 38 percent strongly disagreed with it. Sixteen percent 
of die mediators assigned the statement the next level of disagreement. On the other 
hand, less than 2 percent of the mediators very strongly agreed with the statement. 
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Figure 3.45 Extent Mediators Agree or Disagree with the Statement: ''Generally, 
the Period Allowed for Mediation Is Insufficient.'* (Percentage 
distribution, n=6S). 



Obtaining Basic Case Information. Most of the mediators agreed that basic case 
information was quickly provided from the Mediation Program. Forty-three percent 
very strongly agreed, and 28 percent indicated strong agreement with the statement: 
Basic case irtformation was quickfy provided from the Mediation Program. (See Figure 
3.46). Very few, 3 percent, of the mediators expressed strong disagreement with this 
statement. 
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Figure 3.46 Extent Mediators Agree or Disagree with the Statement: *'Basic 
Case Information Was Quickly Provided from the Mediation 
Program/' (Percentage distribution, n=65). 



Obtaining Information and Answers to Questions When Needed. The mediators 
were asked to indicate the extent to which diey agreed or disagreed with the statement: 
/ received irtformation and answers to questions from the staff of the mediation Program 
when needed. Sixty-six percent of the mediators very strongly agreed with this 
statement, and 25 percent mdicated strong agreement with it. (See Figure 3.47). Very 
few expressed disagreement with the statement. Not one mediator indicated that they 
very strongly disagreed with it. 
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Figure 3.47 Extent Mediators Agree or Disagree with the Statement: '1 Recehfed 
Information and Answers to Questions from the Staff of the 
IVIediation Program When Needed.** (Percentage distribution, 
n=65). 



Staff Availability to Handle Problems* The vast majority of the mediators reported 
that the staff of the Mediation Program was available to handle problems. Sixty-six 
percent of the mediators very strongly agreed, and 25 percent indicated strong 
agreement with the statement: Uie staff of the Mediation Program was available to 
handle problems. (See Figure 3.48). Very few mediators gave a response different 
from these two responses. 
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Figure 3.48 Extent Mediators Agree or Disagree with the Statement: "The Staff 
of the Mediation Program Was Available to Handle Problems." 
(Percentage distribution, n=65). 



J. Satisfaction of the Mediators with the Mediation Program. 

The mediators were asked to indicate the extent to which they were satisfied or 
dissatisfied with statements relating to various aspects of the Mediation Program on a 
scale of 1 to 7 with "1" indicating "complete dissatisfaction, ** and "7" indicating 
"complete satisfaction" with the statements. Overall, their responses indicate that they 
were highly satisfied with the Program. The mediators were asked to indicate the 
extent to which they were satisfied or dissatisfied with: 
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Timing of the referral of cases to mediation. 

Amount of time allotted to mediate a case. 

Administration of the Mediation Program. 

Mediation Program overall. 
The satisfaction and dissatisfaction of the mediators with these items are described 
below. 

Satisfaction with the Timing of Referral of Cases to Mediation. The mediators were 
generally satisfied with the timing of the referral of cases to mediation. Overall, 82 
percent of the mediators indicated that they were satisfied with the timing of the referral 
of cases to mediation. (See Figure 3.49). Seventeen percent of the mediators reported 
that they were completely satisfied with the timing of the referral of cases. Thirty-five 
percent of the mediators selected the next highest level of the scale, and 29 percent of 
the mediators selected the following level. Very few of the mediators indicated that 
they were dissatisfied with the timing of referral of cases. 

Satisfaction with How Much Time Allotted to Mediate a Case. The mediators were 
generally satisfied with how much time allotted to mediate a case. A little more than 
one-third of the mediators, 38 percent, reported that they were completely satisfied with 
the amount of time allotted. (See Figure 3.50). Twenty-nine percent of the mediators 
indicated that their level of satisfaction is at the next highest level of the scale. Very 
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Figure 3.49 Extent Mediators Were Satisfied or Dissatisfied with the Timing of 
the Referral of Cases to Mediation. (Percentage distribution, n=65). 



few mediators, less than 5 percent, indicated dissatisfaction with the amount of time 
allotted to mediate a case. In fact, not one mediator indicated complete dissatisfaction 
with the amount of time earmarked to mediate a case. 

Satisfaction with the Administration of the Mediation Program. Almost all of the 
mediators surveyed indicated high levels of satisfaction with the administration of the 
Mediation Program. (See Figure 3.51). Over half the mediators reported that they 
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Figure 3.50 Extent Mediators Were Satisfied or Dissatisfied with the Amount of 
Time Allotted to Mediate a Case. (Percentage distribution, n=65). 



were completely satisfied with the administration of the Program, Thirty-four percent 
indicated their level of satisfaction was at the next highest level of satisfaction. Very 
few of the mediators, 3 percent, indicated dissatisfaction or neutrality on this issue. 

Satisfaction with the Mediation Program Overall. The mediators were satisfied with 
the Mediation Program overall. Almost one-third, 32 percent, of the mediators 
reported that they were completely satisfied with the Mediation Program overall. (See 
Figure 3.52). Forty-two percent indicated a level of overall satisfaction with the Pro- 
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Figure 3.51 Extent Mediators Were Satisfied or Dissatisfied with the 
Administration of the Mediation Program. (Percentage distribution, 
n=65). 



gram at the next highest level of satisfaction. Eighteen percent of the mediators are 
at the next level of agreement. Six percent selected the midpoint of the scale. Less 
than 2 percent of the mediators express dissatisfaction with the Program overall, and 
not one mediator indicated strong dissatisfaction with the Program. 

What Mediators like the Most about the Mediation Program. The mediators were 
asked what do they like most about the Mediation Program. One out of 4 mediators 
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Figure 3.52 Extent IMediators Were Satisfied or Dissatisfied with the Mediation 
Program Overall. (Percentage distribution, n=65). 



indicated that what they like most about the Program is the opportunity to help parties 
reach a settlement. (See Table 3.21). Moreover, 1 out of 4 mediators referred to the 
q>portunity to help the court. Some of the mediators liked the variety of the cases in 
which they were involved. The mediators saw their participation in the Program as an 
q)portunity to help project a positive unage of the legal profession. They described such 
factors as the "professionalism** of the staff of the Program as other aspects of the 
Program that they liked. Samples of the actual responses of the mediators are 
presented in Appendix G. 
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Table 3.21 

What Mediators Like Most About the Mediation Program. 
(Percentage Distribution). 



What Mediators Like Most 

about the Mediation Pk*ogran[i Percentage Distribution 



Opportunities to help parties reach settlement 2S.9 

Opportunity to help the court 25.9 

Siq>port provided by staJFf 10.3 

It works 6.9 

Professionalism of staff S. 1 

Mediator's relative independence 5. 1 

Flexibility of Program 5 . 1 

Educate client about what to expect 3 .4 

Help own practice 3 .4 

Other 22.1 

Number of cases 58 



What Mediators like the Least about the Mediation Program. The mediators were 
asked: What do you like least about the Mediation Program, and w^t suggestions do 
you have for its improvement? Forty-one of the mediators answered this question; 
however, 24 did not give a response to it. Of those who provided an answer 17 
percent cited parties not negotiating in good faith, not interested in settling, or not 
takmg the process seriously as what they liked the least about the Program. (See Table 
3,22). Twelve percent of the mediators indicated that what they like least about the 
Program is that there was not enough time allowed to mediate the cases. Samples of 
actual comments of the mediators concerning what thay like the least about the 
Mediation Program are presented in Appendix H. 
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Table 3.22 

What Mediators Like Least About the Mediation Fkt)gram. 
(Percentage Distribution). 



What mediators like least 

about the Mediation Program Percentage Distribution ~ 



Parties not serious 16.7 

Not enough time allotted 11.9 

Support provided by staff 10.3 

No compensation 7. 1 

Mentoring 3.4 

More training 3.4 

Other 23.8 

Number of cases 41 



Plans to Continue to Volunteer Services. The mediators were asked to indicate the 
extent to which they agreed or disagreed with the statement: / will continue to 
volunteer my services in the Mediation Program. They were asked to use a seven-point 
scale with "1" representing very strong disagreement, and "7" representing very strong 
agreement with the statement. A little more than one-third of the respondents, 34 
percent, indicated that they very strongly agree with the statement. (See Figure 3.53). 
Nineteen percent indicated the next highest level of agreement with the statement. Only 
3 percent of the mediators reported that they very strongly disagreed with the statement. 
Nine percent mdicated the next highest level of disagreement. Fourteen percent of the 
mediators selected the mic^int of the scale suggesting ambivalence about whether they 
wanted to continue to vohTmcr their services to the Program. 



120 






40 
35 
30 
25 
20 
15 
10 
5 





12 3 4 5 6 
Extent Agree or Disagree 



1»Very strongly dissgree, T^Very strongly agree 



Figure 3.53 Extent Mediators Agree or Disagree with the Statement: "I 
Will Continue to Volunteer My Services in the Mediation 
Program/' (Percentage distribution, n=65). 



K. Selected Issues Relating to the Mediation Program. 

Several issues relating to the Mediation Program were investigated: 

Should parties be required to attempt mediation? 

Should parties pay a fee for participating in the mediation process? 

Should mediators be randomly assigned to cases? 

Should mediators be paid for their services? 

Should Mediation Be Required? The attorneys were asked: Ck>nceming the Mediation 
Program in general, do you think parties should be required to attempt mediation? 
Sixty-two percent of the attorneys reported that parties should be required to attempt 
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Figure 3.54 Attorneys* Responses to the Question: "Concerning the Mediation 
Program in general, do you Think Parties Should t>e Required to 
Attempt Mediation?" (Percentage distribution, ns274). 



mediation. (See Figure 3.54). Thirty-four percent of the attorneys reported that parties 
should not be required to attempt mediation. 

The attorneys were asked to explain their answers to the question concerning whether 
parties should be required to attempt mediation. One hundred and eight attorneys 
provided an explanation for their answer to this question. A percentage distribution of 
their explanations is presented in Table 3.23. Examining the data in this table, it is 
noted that attorneys who favor mandatory mediation primarily believed this because they 
thought it would "help settle the case," ""lb ce parties to face realities," provide an 
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Table 3.23 

Explanations Mediators Gave for Favoring or Not Favoring Mandatory Mediation. 

(Percentage Distribution). 



Explanations Given for Favoring 

or Not Favoring Mandatory Mediation Percentage Distribution 



Explanations FaYoring Mandatory Mediation: 




Help settle the case 


10.2 


Forces parties to fioce realities 


7.4 


Opportunity to vent 


6.5 


Saves costs 


6.5 


Help focus the case 


4.6 


Parties take process more seriously 


3.7 


Saves time 


3.7 


Assess strragths and weaknesses of case 


3.7 


Views of detached third party 


2.8 


Provided quality mediator used 


2.8 


Exchange of views 


2.8 


Get parties involved 


1.9 


Other 


13.5 


Explanations for Not Favoring Mandatory Mediation: 




Waste of time without desire to settle 


14.8 


Not always iq>propriate 


11.1 


Parties must want to mediate 


6.5 


Unfair if disparate bargaining power 


1.9 


Should be oicouraged, not required 


1.9 


Most insurance con^Muiies would not want it 


1.5 


Other 


15.3 



Number of cases 108 



opportunity for parties to "vent," *'save cost," "help focus the case," cause the parties 
to "take process more seriously," and that it would "save time," Attorneys who 
thought mediation should not be required gave explanations such as it would be a 
"waste of time without the desire to settle"; mediation is "not always appropriate"; 
"parties must want to mediate"; it would be "unfair if disparate bargaining parties"; and 
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it "should be encxHiraged, not required." Samples of the actual of the attorneys relating 
to this issue are presented in Appendix I. 

Mediators were asked a different question relating to this issue. They were asked to 
indicate their agreement or disagreement with the statement: The Court should require 
litigants to participate in mediation. A seven-point scale was used with a "T represent- 
ing "very strongly disagree" and a "7" representing "very strongly agree." A 
distribution of the re^)onses of the mediators to this item are presented in Figure 3.55. 
Roughly 30 percent of the mediators indicated that they very strongly agreed that 
mediation should be required, selecting the highest point on the scale. Eleven percent 
of the mediators selected the next highest level of the scale. On the other hand, 12 
percent of the mediators very strongly disagreed that mediation should be required, 
selecting the lowest level of the scale. Fourteen percent of the mediators selected the 
next lowest level of the scale. Overall, 45 percent of the mediators disagreed that 
mediation should be required. Twelve percent of the mediators very strongly disagreed 
with the statement. A similar proportion of mediators,43 percent, favor mandatory 
mediation. 



As found for the attomeys, their clients were in favor of 
mandatory mediation. When asked whedier die Court should 
reqmre htigants to participate in mediation, 66 percent of the 
31 clients participating in survey responded ^^yes." Thirty- 
four percent answered Uiat they do not (hink mediation should 
be required. 
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Figure 3.55 Extent Mediators Agree or Disagree with the Statement: 'The Court 
Should Require Litigants to Participate in Mediation." (Percentage 
distribution, n=64). 



Mediators were also asked to indicate the extent to which they agreed or disagreed with 
the statement: If litigants were compelled to participate in the Program, I would 
continue to volunteer my services. The scale described above was also used for this 
item. The responses received are presented in Figure 3.56, and they indicate that 
almost half the mediators, 49 percent, very strongly believed that they will continue to 
offer their services as a mediator if parties were required to participate in the Mediation 
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Program. Eleven percent chose the value of "6" on the scale, and 11 percent chose 
the value of "5," indicating agreement with the statement. Fourteen percent indicated 
disagreement with the statement. Two percent of the mediator reported that they very 
strongly disagreed that they would continue with the Program if it became mandatory. 
Twelve percent disagreed, but not as strongly, that they will continue with the Program. 
They selected either a "2** or a "3'"' on the scale. 

Should Parties Pay a Fee? Currently parties do not pay for the services of the USDC 
Mediation Program. Should this policy be continued? Would parties be willing to pay 
a fee for the services of the Program? If they would be willing to pay a fee, how 
much would they be willing to pay? Findings relating to these questions are addressed 
in this section of the report. 

In ascertaining whether attorneys thought their clients would be willing to pay a fee for 
the mediation services of die Court, the attorneys were asked: In general, do you think 
your clients \wuld be willing to pay a fee for the Court's mediation services? Sixty- 
seven percent of the attorneys indicated that their clients would not be willing to pay 
a fee for the mediation services. (See Figure 3.57). Twenty-nine percent answered 
that their clients would be willmg to pay such a fee. Four percent indicated they were 
not sure. 
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Figure 3.56 Extent Mediators Agree or Disagree with the Statennent: "if 
Litigants Were Compelled to Participate in the Program, I Would 
Continue to Volunteer My Services." (Percentage distribution, 
n=65). 



Attorneys indicating their clients would be willing to pay a fee were asked: Please 
describe the circumstances under which you think your clients would be willing to pay 
a fee for the Court's mediation services, and the fee per hour you would suggest. A 
little fewer than half the attorneys, 45 percent, indicated that their clients would be 
willing to pay a fee if "both sides are willing.*' (See Table 3.24). Twenty-one 
percent reported that the parties must be '*truly interested in settlement." Nine percent 
of the attorneys indicated that it would depend on the type of case. Four percent of 
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No Depends Yes 



Would Cliento be Willing to Pay for the Court's Mediation Services? 



Figure 3.57 Attorneys' Responses to the Question: "Do You Think Your Clients 
Would be Willing to Pay a Fee for the Court's Mediation Services?" 
(Percentage distribution, n=65). 



of the attorneys indicated that the mediator would have to be skilled, competent, and 
experienced. Three percent indicated that the fee would have to be modest. At least 
2 percent of the attorneys cited each of the following items: 

If huge savings on legal costs. 

If legal issues are complex. 

Depending on the legal e^ertise involved. 

If parties share the fees. 

If commercial client. 
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Table 3.24 

Circumstances Attorneys Think Their Clients Would be Willing 

to F^y a Fee for the Court's Mediation Sorices. 

(Percentage Distribution). 



Circumstances Would be Willing to Pay 

a Fee for the Court's Mediation Services Percentage Distribution 



Both parties willing 45.0 

Parties truly interested in settlement 20.6 

Depends on type a case 12.5 
Skilled, competent, experienced mediator 4.4 

Fee is modest 3.1 

If huge savings on legal costs 2.5 

If legal issues complex 2.5 

Legal expertise involved 1 .9 

Parties share fees 1.9 

Commercial client 1.9 

Other 6.0 

Number of cases 41 



Only 28 attorneys indicated the fee they thought their clients would be willing to pay 
for the Court's mediation services. Twenty-one gave an hourly rate. The hour rate 
covered a wide range, from $35 per hour to $200 per hour. Two rates were suggested 
more frequently than any other rates, $75 per hour and $150 per hour. Four persons 
suggested each of these two rates. Two attorneys suggested a flat rate. One offered 
a flat rate of $150, and another suggested a flat rate of $250. Two other attorneys 
suggested a daily rate. One of these re^x>ndents suggested $100 per day, and the other 
$200 per day. Another attorney suggested a rate on a per case basis, $200. Two 
other attorneys did not propose a specific dollar amount. Of these, one indicated that 
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the rate should be that generally charged by a mid-sized law firm, and the other ^^ 

indicated that the rate should be less than the standard attorney rate. Actual comments 
of the attorneys related to this issue are presented in Appendix J. 



The mediators were asked a similar question. They were asked: Do you Mhk it is 
advisable to charge parties a fee for the Court's mediation services? If so, please 
describe the circumstances and the suggested rate per hour. About the same proportion 
of mediators were on each side of this issue. Fifty-two percent thought a fee should 
not be charged, and 45 percent thought a fee should be charged. (See Figure 3.58). 
Three percent of the mediators indicated that it depended on the circumstances. 



The mediators who favored charging parties a fee for using the Mediation Program or 

who reported it depended on the circumstances described the following conditions for 

charging such a fee: 

If provisions are made for those who cannot pay. Seven mediators cited 
diis condition. 

If the fee is modest. Five mediators cited this condition. 



Would motivate parties to take the process seriously. Five mediators gave 
this as a reason for charging a fee. 

Two mediators offered each of the following conditions for charging a 
fee: 



• 



130 





60 




50 


«tf 


40 


c 




m 




2 


30 


• 




a. 






20 




10 








51.6 



45.2 







^M 



P^^ll 



c&:-:-:-:-:W:¥x-:::-:-:-:v:-; 

;%>>>i%%::%!:%::-:>K 
:•:•:•:•;-»:->:•>:•:•:•;•:•;•:•:•:•:•: 
■:•:•;■:•:•:■:•:•;-:•:■:•:•:•:•:•:•:•:•:•:•■ 
:•;•:•:•:•:•:•:•:■:•:•>:•»:•:•;•:-:•:•:•: 
£■.•.•.•.-.•.:.:.:.:.:.:.:•:.:■:•:•:•:•:•:•: 
^. <:::::::>;:%::>:::::::::; 

ymmmm 

::::<;:::;:::x:::;:::::;:::::;:;:::;:::|:; 



No Depends Yes 
Is It Advisable to Charge Parties a Fee? 



Figure 3.S8 Mediators' Responses to the Question: "Do You Thinic It is 
Advisable to Charge Parties a Fee for the Court's Mediation 
Services?** (Percentage distribution, n=65). 



If the case is complex. 

If tied to a court-assigned counsel fee rate. 

If parries not indigent. 

Each of the following conditions was mentioned by only one mediator: 
If a normal, expected part of court costs. 
If damages exceed a certain threshold. 
If low enough not to deter use, yet covers program costs. 
Mediation is a value-added benefit even if the case is not settled. 
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If the first session, or the first two hours are firee. 

If voluntary. 

If quality mediators used. 

If policy/constitutional issues are resolved. 

If the case involved significant, economic issues. 

Payable, if successfully mediated. 

If a flat fee is charged. 

Thirteen mediators who were against charging fees for use of the Mediation Program 

gave their reasons for doing so. These include: 

Fees will act as a disincentive, discourage the use of the program. Eight 
mediators cited this reason for not supporting the charging of fees. 

Prefer to increase filing fees. Three mediators proposed this alternative 
to charging fees. 

One mediator offered each of the following reasons for not charging fees: 

Charging fees would impose a financial burden on parties. 

Free mediation is attractive to all parties. 

Free mediation maintains program integrity. 

Seventeen mediators provided suggestions for the amount to be charged if the voluntary 
system is replaced with a fee system. Eight mediators proposed that fees be charged 
on a per-case basis. Their suggested fees ranged from $100 per case to $300 per case. 
One mediator proposed a flat fee of $25, and another proposed a flat fee of $100. 
Two mediators proposed an hourly rate, one suggesting $150 per hour, and the other 
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one suggested $200. Two mediators did not propose a specific fee, but suggested fliat 
the amount of the fee should be based on the settlement, or the going rate for lawyers, 
mediators, and arbitrators. Samples of actual comments that further illustrate their 
views on this issue are presented in Appendix K. 

The mediators were further asked: If fees are charged, should they be used for 
program administration? Almost 3 out 4 of the mediators agreed that the fees should 
be used for administrative services. (See Figure 3.59). Nineteen percent of the 
mediators did not think the fees should be used this way. Eight mediators reported that 
the fees should be used for both administrative ejq>enses and payment to the mediators. 
Four mediators indicated that the entire fee should go to the mediators. Other 
mediators reported the opposite, indicating that the fees should not be used to pay 
mediators. Samples of the actual comments reported by the mediators are presented 
in Appendix L. 

Should Mediators be Paid? The mediators were asked whether they thought mediators 
should be paid for their services. Again a seven-point scale from very strongly 
disagree to very strongly agree was used. The mediators vary a great deal in their 
responses to this question. (See Figure 3.60). Twenty-three percent of the mediators 
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No Depends Yes 
Should Fees Be Used for Program Administration? 



Figure 3.59 Mediators' Responses to the Question: "If Fees Are Charged, 
Should They Be Used for Program Administration?'* (Percentage 
distribution, ns65). 



reported that they very strongly agree with this statement. Seventeen percent very 
strongly disagree with the statement, and 25 percent selected the midpoint of the scale 
indicating ambivalence. Overall, more mediators agreed with the statement (almost half, 
49 percent did so) than mediators who disagreed with the statement (28 percent). 

Random Assignmait of Cases? The mediators were also asked to indicate the extent 
to which they agreed or disagreed with the statement: If cases were assigned randomly 
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Figure 3.60 Extent Mediators Agree or Disagree with the Statement: "Mediators 
Should be Paid for Their Services?" (Percentage distribution, 
n=65). 

to ihe Program, I would continue to volunteer my services. Fifty-three percent strongly 

agreed with the statement (See Figure 3.61), Twelve percent strongly disagreed with 

it. 



L, Overview of Findings of Study. 

The major findings of the study may be reviewed. In ascertaining the attorneys' 
assessment of the appropriateness of the cases they mediated for mediation, most 
of the attorneys indicated that they thought mediation was appropriate for the most 
recent case they mediated through the Mediation Program. The attorneys' assessment 
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Figure 3.61 Extent Mediators Agree or Disagree with the Statement: "If Cases 
Were Assigned Randomly to the Program, I Would Continue to 
Volunteer My Services?" (Percentage distribution, n=65). 



of the appropriateness of the case fm mediation was influenced more by the legal issues 
of a case by its factual issues. Four factors were found to have statistically significant 
effects on the attorneys' assessment of the appropriateness of the cases for mediation: 

agreement/disagreement that the legal issues were too complex; 

appropriateness of timing of referral; 

attorneys' enthusiasm for the mediation process; and 

initial differences between the parties in their bottom line. 
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In studying the timing of the referral of cases to mediation it was noted that most 
of the cases mediated by the USDC Mediation Program were referred to the Program 
at or near the end of discovery, or when the case was waiting for trial. Three out of 
4 of the attorneys reported that their case was referred to mediation at the most 
^propriate time in the life of the case. When asked what would be the most appropriate 
time for a case to be referred to the Program the attorneys suggested after sufficient discovery 
to resolve the major legal and factual issues, eq)ecially the legal issues. More than half 
of the attorneys were very satisfied with the timing of the referral of their case to 
mediation. 

Information was collected on the conditions before the mediation of the cases. The attorneys 
were more likely to rate the enthusiasm of their clients for the mediation process as 
high than they were likely to rate their clients' enthusiasm as low. The attorneys tended 
to rate their enthusiasm for the mediation process higher than they rated the enthusiasm 
of their clients. They were were more likely to rate their clients' motivation to settle 
as high than they were likely to rate their motivation to settle as low. They were also 
more likely to rate the hostility between the parties as high than they were likely to 
rate the hostility as low. The attorneys' ratings of the differences between the parties 
in their bottom line vary across the scale used; however, there is a slight tendency for 
the attorneys to rate the initial differences between the parties in their bottom line as 
high. 
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The information collected on the organization of the mediation sessions indicated that the 
The attorneys were very satisfied with the location of the mediation sessions and the 
scheduling of the mediation sessions. Most mediations consisted of one or two sessions 
attended by the attorneys and their clients. The attorneys considered the participation of 
their clients in the mediation sessions to be very helpful. Two factors were found to 
have statistically significant effects on help provided by the clients' participation in the 
mediation session: the clients' enthusiasm for the mediation process, and their 
motivation to settle. 

The attorneys were asked to assess the performance of the mediators. Most of the 
attorneys, 7 out of 10, strongly disagreed that the mediator vmos not adequately prepared 
to discuss /fee case wi&t the parties. The attorneys varied throughout the scale in their 
assessment of the extent to which the mediator helped explore a range of creative 
solutions. They strongly agreed that the mediator kept the settlement process moving. 
The attorneys varied in their assessment of the extent to which the mediator was 
effective in engaging the participants in meaningful discussion. They strongly agreed that 
the mediators encouraged their parties to think positively about settlement possibilities. 
On the other hand they strongly disagreed that the mediator did not give my client a 
hearing. They strongly agreed that the mediator treated all parties fairly. They 
indicated that mediators are just about as likely to follow-up the mediation of a case 
to make sure arrangements made during the mediation were adhered to as they are 
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likely not to do so. Most of the attorneys were very satisfied with the effectiveness 
and fairness of the mediator of their case. 

Factors statistically related to satisfaction with the effectiveness of the mediators are the 
extent to which the attorneys agreed or disagreed that the mediator: kept the settlement 
process moving; was effective in engaging the parties in meaningful discussion; 
encouraged us to think positively about the possibilities for settlement; and was not 
adequately prepared to discuss the case with the parties. 

Factors statistically related to satisfaction with the fairness of the mediators are the 
extent to which the attorneys agreed or disagreed that the mediator: helped explore a 
^1^ range of creative solutions; did not give the attorney's client a hearing; treated all 

parties fairly; and followed-up to make sure agreements made during the mediation were 
followed. 

When asked about the results of the mediation of the cases they were asked to 
reference, two-thirds of the attorneys surveyed reported that the case they most recently 
mediated through the Mediation Program was settled. The cases of the other attorneys 
were either still pending or settled through another means. Slightly more attorneys 
indicated satisfaction with the settlement of their case than those who indicated 
dissatisfaction. 
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Factors associated with satisfaction with settlement of the cases include the: extent the ^^ 
mediation process helped the attorneys reduce litigation costs; extent to which the 
attorneys thought the mediator gave their client a hearing; and degree of the initial 
differences between the parties in their bottom line. 



The attorneys were asked to assess the helpfulness of the mediatioii process. They reported 
that the mediation process provided the most help in: expediting the resolution of the 
case, and helping them persuade their clients of the realistic merits of their claims. 
The mediation process provided very little help to the attorneys in: defining the scope 
of discovery earlier than they otherwise would have, and exchanging essential documents 
or other factual information earlier than they otherwise would have. 



An Index of Helpfulness of the Mediation Process was created summarizing all the 
measures of the helpfulness of the mediation process into one score. The attorneys' 
index scores tended to fall toward the lower end of the scale of the index. Factors 
found to have statistically significant effects on the attorneys* Index of Helpfulness of 
the Mediation Process are: agreement mediation was appropriate for the case; extent 
to which the mediator kept the setdement process moving; extent to which the mediator 
encouraged positive thinking about the possibilities for settlement; and initial differences 
between the parties in their bottom line. 



• 
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The attorneys were asked to indicate there level of satisfaction with the Mediation 

Program» Most of the attorneys indicated that they were satisfied with the Mediation 

Program. Factors found to have statistically significant effects on the attorneys' overall 

satisfaction with the Mediation Program are: 

the extent to which the attorneys agreed or disagreed that the mediation 
process helped them establish a realistic bargaining position; 

the extent to which the attorneys agreed or disagreed that the mediation 
process helped them persuade clients of the realistic merits of their claim; 

the extent to which the attorneys agreed or disagreed that the mediator 
gave clients a hearing; 

the extent to which the attorneys agreed or disagreed that the mediator 
followed-up to make sure agreements were followed; 

satisfaction of the attorneys with the timing of the referral of the case to 
mediation; 

satisfaction of the attorneys with the effectiveness of the mediator; and 

satisfaction of the attorneys with the fairness of the mediator. 

More than 2 out of 3 attorneys reported that they definitely or probably would use the 
Mediation Program again. Attorneys reported that they would definitely use the 
program again because the Program helped them resolve their cases, saved them time 
and money, and their view that the Program and the mediators are of high quality. 
More so than other factors that which the attorneys liked most about the Mediation 
Program, and that which they liked the least about the Program related to the charac- 
teristics of the mediators. 
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In providing their assessment of the assistance the Mediation Program provided, most 

of the mediators: 

disagreed with the statement: Mediation training provided by the Program 
was inadequate; 

indicated strong agreement with the statement: / know how to proceed 
when I am assigned a case to mediate; 

reported that they though that sufficient time is allowed for mediation; 

agreed that basic case information was quickly provided from the Media- 
tion Program; 

strongly agreed with the statement: / received information and answers 
to questions from the staff of the mediation Program M^en needed; and 

reported that the staff of the Mediation Program was available to handle 
problems. 

Ascertaining the satisfaction of the mediators with the Mediation Program, it was 

noted that the mediators were generally satisfied with the timing of the referral of cases 
to mediation, and the time allotted to mediate a case. Almost all of the mediators 
surveyed indicated high levels of satisfaction with the administration of the Mediation 
Program, and the Mediation Program overall. 



When asked what they like most about the Mediation Program, nediators mentioned 

such factors as the opportunity to help parties reach a settlemt-i^ the opportunity to 
help the court, and the variety of cases they mediate. When asked what they like the 
least about the Mediation Program, the mediators mentioned such factors as parties not 
negotiating in good faith, not interested in settling, or not taking the process seriously. 
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Most mediators agreed strongly that they plan to continue to volunteer their services to 
the Program. 

In examining selected issues relating to the Mediation Program, most of the attorneys 
favor mandatory mediation. Sixty-seven percent of the attorneys indicated that their 
clients would not be willing to pay a fee for the mediation services. About the same 
prq)ortion of mediators are on each side of this issue. Overall, more mediators agreed 
that mediators should be paid than mediators who disagreed that they should be paid. 
Most of the mediators strongly agreed that they would continue to volunteer their 
services if cases were assigned randomly to the Program. 
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Appendix A 
Factors Associated with tlie Response Rate of Attorneys 



Appendix A 
Factors Associated with the Response Rate of Attorneys 



What factors are associated with the attorneys completing and returning the 
questionnaires? The type of cover letter included with the questionnaire did not effect 
the reqx)nse rate. The three types of mailings had essentially the same response rate. 
(See Table 2.1). Returning a completed questionnaire was cross tabulated by the 
number of years since the attorney had a case mediated in the Program, and the total 
number of cases the attorney mediated in the Program. (See Table Al.l). Examining 
the data in this table it is noted that both variables are inversely related to the attorneys 
returning a completed questionnaire. The more recently an attorney was involved in 
mediating a case, the more likely he or she returned a completed questionnaire. A 
litde more than half the attorneys who mediated a case within a year of receiving the 
survey questionnaire returned a completed questionnaire. As the number of years since 
the mediation of the most recent mediated case increase, the percentage of returned 
questionnaires decreased. Twenty-seven percent of the attorneys whose most recentiy 
mediated cases were during the first year of the Program returned a completed 
questionnaire. 

Examining the lower panel of Table Al.l it is noted that the more cases an attorney 
mediated in the Program, the less likely he or she returned a completed questionnaire. 



Table Al.l 

Returning a Completed Questionnaire by the Number of Years Since 
Most Recent Case Mediated in the Mediation Program and 
the Total Number of Cases Mediated in the Program 
(Percentage Distribution). 



Whether Returned a Completed Questionnaire 



Nonrespondeiit, did not return coii^>leted questionnaire 
Respondent, returned con^>leted questionnaire 

Total 

Number of cases 



Number of Years Since Case Mediated 

One or 

Less Two Three Four Five 



46.5 
53.5 



62.6 
37.4 



66.4 
33.6 



65.8 
34.2 



73.1 
26.9 



100.0 100.0 100.0 100.0 100.0 
43 174 274 228 249 



Nonrespondent, did not return conqileted questionnaire 
Respondent, returned completed questiomuure 

Total 

Number of cases 



Total Number of Cases Mediated 

Rveor 
One Two Three Four More 

66.9 58.5 68.4 76.7 75.8 
33.1 41.5 31.6 23.3 24.2 

100.0 100.0 100.0 100.0 100.0 
746 123 38 30 33 



Thirty-two to 42 percent of the attorneys who mediated less than four cases in the 

Program returned a completed questionnaire; on the other hand, 23 to 24 percent of 

the attorneys who mediated 4 or more cases in the program returned a completed 

questionnaire. Attorneys who mediated 4 or more cases are more likely than other 

attorneys to have a governmental agency as a client. Their lower response rate could 

be due to a higher case load than that of the other attorneys. 
"150 



Logistic regression was used to measure the effects of a cover letter from the chief 
judge of the Court, the number of years since the most recently mediated case, and the 
total number of cases mediated on returning a completed questionnaire when the other 
variables in the model are controlled. This form of regression analysis is used when 
the dependent variable, as in this study, is a dichotomous variable. The dependent 
variable is whether or not a completed questionnaire was returned. The results of the 
logistic regression analysis are presented in Table A 1.2, and they indicate that of the 
three independent variables analyzed, only the number of years since the most recently 
mediated case in the Program has a statistically significant effect on returning a 
completed questionnaire. The effects of the other two variables are not statistically 
significant. 

Table A1.2 

Results of the Logistic Regression of Returning a Completed Questionnaire 
on a Model Composed of Independent Variables Measuring Whether Cover 
Letter from Chief Judge Sent, the Number of Years Since Most Recenit Case 
Mediated in the Mediation Program and the Total Number of Cases 
Mediated in the Program 



Variables in Model 



Regression Coefficients 



Received cover letter from Chief Judge 

Number of Years Since Most Recent Case Mediated in Program 

Total Number of Cases Mediated in Program 

Constant tenn 

Number of cases 



-.1519 

-.2079* 
-.1228 
.3079 

968 



^Statistically significant at the .05 level of significance. 
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Appendix B 
Factors Associated with tlie Response Rate of Mediators 

There is a direct relationship between the total number of cases mediated and returning 
a completed questionnaire. Forty-seven percent of the mediators who mediated less than 
three cases returned a completed questionnaire; 56 percent of the mediators who 
mediated 3 through 5 cases returned a completed questionnaire; and 80 percent of the 
mediators who mediated 6 or more cases returned a completed questionnaire. (See 
Table A2.1). 

There is also a direct relationship between the total number of years mediators have 
volunteered their services to the Program and returning a completed questionnaire. 
Fifty-eight percent of the mediators who began volunteering as a mediator in 1989 or 
1990 returned a completed questionnaire. Seventy-one percent of the mediators who 
began volunteering after 1990 returned a completed questionnaire. (See Table A2.1). 

These two variables, the year joined the program and the total number of cases 
mediated, are related to each other. The Pearson correlation was used to measure the 
association among the variables. Pearson correlation is a correlation procedure 
appropriate for interval data. The highest possible correlation coefficient is 1.0, and 
it may indicate either an inverse relationship, if it is negative, or a direct relationship, 
if it is positive. 



Table A2.1 

Retumii^ a Completed Questionnaire by the Year Began Volunteering as a 
Mediator and the Total Ninnber of Cases Mediated 
(Percentage IMstribution). 



Whether Returned a Completed Questionnaire 



Nonrespondent, did not return completed questionnaire 
Respondent^ retumed completed questionnaire 

Total 

Number of cases 



Year Joined Program as a Mediator 







1991 


1989 


1990 


Or After 


41.7 


41.7 


28.9 


58.3 


58.3 


71.1 


100.0 


100.0 


100.0 


24 


36 


45 



Total Number of Cases Mediated 



Nonrespondent, did not return completed questionnaire 
Respondent, returned conq>leted questionnaire 

Total 

Number of cases 







1991 


1989 


1990 


Or After 


52.6 


44.4 


19.5 


47.4 


55.6 


80.5 


100.0 


100.0 


100.0 


19 


45 


41 



The Pearson correlation coefficient for the correlation of these two variables is .4843, 
and it is statistically significant. The patterns observed in Table A2.1 may be spurious 
due to this correlation. A logistic regression analysis was carried out using these two 
variables as independent variables and the returning of a complete questionnaire as a 
dependent variable. The results of this regression are presented in Table A2.2, and 
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Table A2.2 

Results of the Logistic Regression of Returning a Completed Questionnaire 
on a Model Composed of Independent Variables Measuring the Number 
of Years Since Volunteering Services to Program and the Total Number 
of Cases Mediated in the Program for Mediators Surveyed 



Variables in Model 



Regression Coefficient 



Number of Years Since Volunteering Services to Program 
Total Number of Cases Mediated in Program 
Constant term 
Number of cases 



.0313 
.7876* 
-L2314 
105 



^Statistically significant at the .05 level of significance. 

they indicate that the effect of the total number of cases mediated is statistically 
significant, and the effect of the number of years since joining the program as a 
mediator is statistically insignificant. Whether or not a mediator returned a completed 
questionnaire is due more to the extent to which they were involved in the Program, 
than the length of time they have been involved. 
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Samples of Attorneys Comments As to How the Mediation 
Process Was Helpful or Unhelpful 
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This Appendix contains a sample of the comments received. Althougji an 
attempt was made to reflect the variety of comments made, this list does not 
reflect their frequency. 
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Appendix C 

Samples of Attorneys Conmients As to How the Mediation 
Process Was Helpful or Unhelpful 



Samples of the acbial req)onses of the attorneys in describing how the mediation process 

was helpful in moving their case toward settlement are the following: 

It }ms critical to settling a complex, messy case with lots of egos 
involved. 

Led to early settlement before attorney fees became an issue. 

1) It saves a long process of court prosecution. 2) It helps to bring the 
parties together. 3) It saves cost and time. 4) It provides more freedom 
for parties to express their anger for effective reconciliation. 5) It 
establishes a better venue for bargaining solutions. 

Al^ugh no settlement was achieved, I believe the mediation helped make 
the plaintiff's counsel more realistic in his appraisal of the case. 

Mediation allowed us to provide our clients with the opinion of an 
uninterested third party as to the relative merits of their position and the 
degree of appeal of the defendant's position. 

It helped the defendants and their attorney to understand the weaknesses 
in their case and to be more realistic in their negotiating position, and 
ultimately it helped promote settlement. 

It was most helpful (1) in allowing me to meet the plaintiff and hear his 
version of the facts earlier than I otherwise would have, and (2) in 
identifying the perimeters of the parties' settlement positions. 

Gave opponent independent appraisals of the merits of the case. 
Disclosed additional information useful in understanding settlement 
dynamics. 



1) Mediation caused plaintiff to adopt a more reasonable settlement 
posture. 2) Mediation helped both sides discuss the case more openly 
than likely would have occurred otherwise. 3) Mediation provided a 
neutral party whose views were given more weight than those of the 
opposing side. 

It gave the parties a process that they could use to solve their problems 
without resort to litigation and without any show of apparent weakness. 

It gave the plaintiff's attorney a way out of the case short of filing an 
appeal of the court's granting of defendant's motion for summary 
judgment. As a result, a very weak appeal was avoided saving everyone 
time and money. 

The mediator brought commercial parties, who had fallen out of a 
relationship, realistically see Wry they should each yield something to 
''settle up. " 

Exposed my clients to the duties I have as their counsel. 

Provided a court-sanctioned forum to discuss settlement of a case where 
relationship between parties did not lend itself to voluntary discussions. 

It was helpful to have an extremely, experienced litigator as a mediator 
wito could talk with extremely stubborn parties about the strengths and 
weaknesses of their positions. 

Mediation iwy primarily helpful in helping the o^r side see the weakness 
in their case. 

Both attorneys felt the case should settle, but there was a great deal of 
hostility between the parties. The mediator helped the parties set aside 
their anger so they could settle. 

Mediator was good in finding forms for our needs. 

Mediation was helpful in making a totally unreasonable defendant focus 
on the problems with his case. His lawyer could not control him. 

The mediaiion was helpful because it reaffirmed both my, and my client's 
sense that the case is a battle to the finish. 
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The mediator helped both parties focus on the potential exposure and risks 
of trial vMich eventually helped to precipitate a settlement. 

This case would not have been settled but for the yeoman's effort 
performed by the mediator, particularly his willingness to hold numerous 
one-on-one telephone calls with the parties conveying offers and counter- 
offers. 

The mediation was so helpful that I volunteered to become a mediator in 
the program as a way of saying ''thanks. " 



Samples of the actual rei^nses of the attorneys in describing how the mediation process 

was not helpful in moving their case toward settlement are the following: 

One of the parties' attorneys frustrated settlement. The process itself and 
the mediator were excellent. 

The mediator was unable to move the sides closer to a settlement or help 
the sides realize the merits of their own case. 

This was a case to enforce a judgment obtained in an earlier action 
against a surety. Therefore, the mediator was not particularly helpful to 
me or my client, who already uruierstood all of the issues. I think the 
mediation was helpful in getting opposing counsel to recognize the 
weakness of his client's case. Unforttmately, his client refused to follow 
his advice, replaced him with an attorney vwfto refused to participate in 
further mediation, and ultimately forced us to move for summary 
judgment, whidi was granted. 

My client had a good legal defense it had asserted in a dispositive 
motion, and was not willing to consider settlement. Because this position 
was reaUy valid in this instance, the arbitration process was not helpful, 
and in fact, I did not really consider it to be a productive expenditure of 
time. 

Mediation was expensive since it required the plaintiff to travel from [a 
city on the West Coast] to D.C. solely for the mediation. The mediator 
failed to prepare adequately with the attorneys to make the parties' 
participation helpful. 
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The plaintiff was not interested in mediation, in my opinion, and never 
listened to us or to the mediator. 

1) The mediation was exceedingly unhelpful/or it greatly delayed progress 
in the case. We agreed to hold the case in abeyance for about 9 months 
before we were able to hold a mediation session— because of conflicting 
sdiedules. 2) The mediation produced no results because the other side 
would not devote the necessary time to understand that one of their 
''defenses'' \ms no defense, and because they made no settlement offer 
beyond a token (and unacceptable) amount. There was no genuine desire 
to settle. 

The mediation came shortly after suit. Much too early. Typically in 
products clmms, suit is first notice. Defendant does not yet know enough 
about the case to effectively evaluate. 

The defendant did not negotiate in good faith;, did not even make offers 
which could be taken seriously as "offers"; did not keep deadlines—and 
there was nothing the mediator could do about it. 

Mediation was not particularly helpful in this case because of a pending 
motion for summary judgment filed by my client. The motion had 
substantial merit and was completely dispositive as the case against my 
client. In this situation, the potential for settlement was close to zero. 

The mediation of this case has not been very helpful. The main reason 
is that the mediator first assigned to the case failed to schedule needed 
mediation sessions and basically just dropped the ball. He was not very 
helpful, even M^en he did schedule a session, because he failed to assess 
the parties (or at least Ae defendants') position in order to suggest 
alternatives that might move the parties toward settlement. 

The mediator scheduled mediation. First session lasted approximately 30 
minutes. Then parries were dismissed and individual sessions were held 
with parties scheduled over the next two weeks. Approach was 
unproductive, wasted time, diminished ej^ectations for resolution, and did 
not allow for sharing of views of the case between parties. 

The mediation simply delayed the trial of the case and slowed the 
discovery. 
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The plaintiff held so much animosity toward the defendant in this case 
that no amount of mediation was going to be helpful Another method 
of dispute resolution may have proved more effective. 

The mediator did not have siffident experience in the subject area to lean 
on the parties. 

I do not believe that the Office of the U.S. Attorney really makes any 
effort to pursue settlement through me(Uation. 

Generally not helpful-case was not in good posture for mediation at the 
time. Plaintiff not pressured enough by the mediator on the weakness of 
his case. 

My client plaintiff) was present at all mediation sessions. It would have 
been helpful for representatives (other than attorneys) for the two 
defendants to have also been present. 

Process may well have resulted in separating the parties even more. I 
do not believe that the mediators fairly assessed the merits of the case 
and, as a result, were unable to bring the parties closer together. 

It was my client's position at the time of mediation, as well as throughout 
the litigation, that this was a vs^lly bogus case. Although the mediator 
\ms extremely conscientious, her evenhanded approach in a case such as 
this gave added credence to plaintiff's position and impeded settlement. 

The defendant refused to authorize settlement of the case at any amount. 
Therefore, mediation was totally ineffective. 

Mediation was extremely unhelpful in all aspects. There was no issue 
introduced to resolve the case. The defendant suggested mediation, I 
believe, to prolong the case-an ejq>ense to the U.S. Government. 

Mediation, when first enacted, was very useful to close the case. After 
a few months, the defense reverted to the same old drag-out-the-case 
syndrome, avoiding payment until the day of trial. Hence, mediation had 
two sessions^ one productive, one not. 

Mediator did not take an active role in pushing tiie partners to settlement. 
Did not take control of the process. Result actually impeded settlement, 
resulting in case being tried. 
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Mediator needed to appear a little more unbiased; mediator needed to do 
a tittle better "setting job" on tiie o^ier side's position, not just "split the 
difference. * 

Mediation \vas totally unhelpful and a waste of time because the mediator 
took no time to familiarize himself (even just a tittle) with the facts or the 
law, neither of \Mch were complex. Accordingly, he was useless in 
bringing ^ parties toward settlement. Ultimately, the district court held 
in favor of my client's on all damages sought, including interest and all 
attorney fees. 

I am a supporter of mediation. Unfortunately, tiiis case involved a 
defendant tiiat was not witting to mediate in good faith at the time of the 
mediation. 

Discovery had already been completed and the parties had numerous 
settlement discussions before attending the mediation. The mediator was 
not very aggressive about trying to get either party to think about new 
options or even in evaluating the case. Basically, she just said, ''you 
guys have made a good start but there is nothing else I can add. "" We 
did end iq) settting the case on the eve of trial many months later. The 
mediation session was not helpful or any kind of factor in resolving this 
messy... case. 

Mediator was totally unprepared and uninterested. 

Both sides were very fandtiar with the issues, titerefore, the mediation was 
not at all helpfid, and the issues were not wiMn the mediator's expertise. 

The mediator in this case \ms so incompetent he couldn't grasp even the 
basic issues. He was continually confused and could not even grasp the 
positions of the parties. His main strength was persistence. He 
scheduled and held numerous sessions. The parties finally settled because 
they couldn't deal with any more mediation sessions! It would have been 
less expensive to try the case. 

The mediator did not mediate but chose a position in the case, assessed 
blame and then began making accusations about our client. It was not 
a helpful or productive experience. It created more antagonism between 
the parties than encouraged settlement. 
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Mediation although theoretically worthwhile is not an effective tool to 
promote settlement from my ejq>erience of approjdmatety 10 to 15 cases 
trough the D.C system. The defendants and their insurance carriers use 
it as an opportunity to force plaintiff's demand down without "playing 
their hand'' until shortly before trial. 

It could have been extremely helpful if ^e mediator was familiar with the 
area of law involved, able to appropriately value the case, and was more 
forc^l toward resolving the case. 
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Samples of Attorneys Comments As to Their Willingness to Use or 
Not to Use the Mediation Program Again 
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This Appendix contains a sample of the comments received. Although an 
attempt was made to reflect the variety of comments made, this Ust does not 
reflect their frequency. 



Appendix D 

Samples of Attorneys Comments As to Their Willingness to Use or 
Not to Use the Mediation Program Again 



Samples of the actual responses the attorneys gave in explaining the willingness to use 

or not to use the Mediation Program again are the following: 

In this case, the mediator was not particularly effective. I have 
participated in other mediations that were quite helpful 

Even though this case did not settle through the mediation process, I 
believe it contributed significantly to the eventual settlement w^iich was 
reached. 

With a more effective mediator, I think mediation makes sense in certain 
types of disputes. 

It makes both sides aware of the strengths and weaknesses of their case 
and it can settle a case much faster than usual. 

I would need assurances that defendants were taking the process seriously. 

If we got a more prepared mediator. 

Depends on the type of case. 

This case was not ready for mediation due to the posture of the parties. 
On the other hand, this mediator was not very good. I have had better 
experiences with other mediators and I believe in the mediation process. 

I believe mediation can be an effective, time saving exercise. In our 
case, however, we were dealing with a plaintiff with unreasonable 
expectations, m^ would not listen to the attorney or the mediator. 

Quality of mediator exceeded my expectations. 

I personally think mediation is the best way to resolve many cases, just 
unfortunately, not this one. 

I think ADR is critically important. However, I think training is also 
needed. 



Mediation's role in the litigation process is to settle those cases that are 
going to settle and to refine tiie issues in ^se cases that proceed to trial 
or termination by another mode. 

I believe mediation allows the parties to sit down face to face to discuss 
the strengths and weaknesses of each party's case. 

I believe in ADR and would like to see it work. 

At the right time, in the right case and with an ejfective mediator. 

I believe strongly in alternative dispute resolution. 

Notwithstanding the poor mediation in this case, I alwo^s have high hopes 
timt circumstances will be better next time. 

I have had an extremely positive ejq>erience in a similar case, while we 
have not yet had a successful resolution of this case, we are slightly 
ahead of w^ere we were prior to mediation, at minimal cost. 

I recommend the court's outstanding mediation program for every case. 

Process can offer an opportunity to educate client (d>out the lengthy 
outcome of litigation. 

Because of the costs of litigation, all forms of ADR should be tried. 

Most effective settlement tool is the trial judges evaluation of the case at 
the pretrial conference. I favor mandatory non-binding arbitration, or an 
early settlement conference with trial judge after preliminary discovery. 
Mediation is only as good as the mediators Mho are generally nice guys 
but not firm. 

The mediation program would seem to work well when both parties want 
to settle (or at least, are not rigidly opposed to doing so) arid when they 
have reasonable positions. If one of the parties is willing to settle only 
for unrealistic terms in light of the strength of its case and potential 
exposure to liability, the process is not at all likely to work, no matter 
how good the mediator. So I would want to have some sense of the 
other party's willingness to settle on reasonable terms before I would 
ejq>end much time and effort on mediation. 
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Yes. But in a different kind of case. Our case concerned judicial review 
of an administrative decision regarding a technical determination within 
the agency's expertise. The parties are sophisticated and did not profit 
from mediation 

In simple cases, it can be cost-effective. Plaintiffs are usually too 
unreasonable in complex personal injury cases to make mediation effective. 

Its success depends on the willingness of both sides. Only then does it 
depend upon the resourcefulness of the mediator to strike a pose of 
authority's power to settle. 
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Appendix E 

Samples of Attorneys Comments As to What They Like the Most 

About the Mediation Program 



This Appendix contains a sample of the comments received. Although an 
attempt was made to reflect the variety of comments made, this list does not 
reflect their frequency. 



Appendix E 

Samples of Attorneys Comments As to What They Like the Most 

About the Mediation Program 



Samples of the actual responses of the attorneys as to what they like the most about 

the Mediation Program are the following: 

That it's not time bound like the Superior Court system and meets in 
offices rather than the courthouse. 

Forces clients to hear neutral third party's evaluation of their case. 

If it comes at the right time (as it did here— after discovery is finished 
and the parties can evaluate their cases) it provides a "deadline" and 
structure for serious discussion of settlement. 

Our mediator was well qualified and skilled in the mediation process. 
Opportunity to be candid with opposing parties and own client without 
prejudice to your case. Requires much less time than arbitration. 

The fact that it has the court behind it, at least to a limited extent— so 
the parties feel more obligated to act in good faith than they might 
otherwise feel 

Getting the attorneys together in the same room. 

Informal method with intelligent practical mediator. 

Mediator was well-informed and helped make the plaintiffs counsel more 
realistic in his assessment of the value of his case. 

I found it to be well organized and flexible enough to accommodate my 
schedule and my clients schedule. Most importantly, the mediator was an 
experienced litigator who had mediation skills. 

Resolution and/or case involvement without the usual "I think about it 
and, talk to my family and friend first" problem. 



Flexibility. Good quality mediators. 

Forces the attorneys to confront the practical realities of their cases. 

We had an excellent mediator. My client and the defendant had been 
locked in mortal combat for 15 years. He helped them reach a settlement. 
Many of my cases are employment related. The parties often have to live 
with each odier long after the case is done. Mediation helps them to do 
this. 

In a case W/ft no administrative record, I believe /fta/ mediation gives the 
parties some information as to their opponent's positions. This is very 
useful. 

Fostered better communications between my client and me. 

Resolve cases M^idi would otherwise not settle. 

It is conducive to openness; it makes people deal with each other. 

Potential elimination of small cases. 

Defendants are put on the spot early. 

Opportunity to discuss settlement without baggage of "who goes first. " 

It gives the view of a third party before going before the jury. 

It serves as informal discovery. 

Potential to settle earlier and more easily. 

Forces parties to consider their respective positions, costly and potential 
outcome before they walk into the courtroom for trial. 

Opportunity for counsel to meet face to face. 

It requires all counsel to really focus on the win/lose issues and put the 
rhetoric to the side. 

It helped sharpen the issues and eliminated hostility. 

Opportunity for informal, realistic appraisal of value of case and 
likelihood of settlement. 
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The flexibility in how the mediation could be approached (i.e., number of 
sessions, level of formality, etc.). 

Some mediators are skilled. Skill level is quickly apparent. 

Good with skilled mediators. 

It allows ^ parties to attempt to settle ^e case in a face to face setting 
thereby eliminating significant posturing. Also, by requiring the actual 
parties to appear, it requires their participation in the process. 

It was well organized by the mediator. He was fully prepared and 
familiar with the case. 

It got the other side off the dime and forced them to take a hard look 
at the case and come up with a number prior to trial 

1. Less costly than litigation through crowded court calenders 2. 
Willingness of Judge and mediators to consider costs and schedules of out 
of town pro se plaintiff 3. Clear instructions given to plaintiff or 
procedures to execute 4. No courtroom plays by defendant attorney's 
allowed 5. Case concluded timely and on merits of the case based on 
points of law. 

The mediators are well trained and, for the most part, have experience 
in the subject area or in trials in this jurisdiction. 

Pushes delinquent lawyers to get ready. 

I am able to ascertain the opposing side's theory of the case (usually). 

Parties are given a place to talk and fashion their own argument. 

That it exists. As more attorneys have experiences with the program, I 
believe it will gain credibility and will ultimately help resolve cases that 
are best settled by the litigants. 

Competence and professional standing of the mediators. 

Chance to settle matter early on. 

The ease of getting a case schedule for mediation. 
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Excellence of the mediator. Avoiding prolonged litigation with attendant 
costs. Most of my clients are businesses or businessmen and want a 
definite resolution as soon as possible. Mediation speeds up that process. 

Informality and efficiency. 

If settlement is a realistic possibility, mediation will expedite it. All the 
mediators I've dealt with have been very fair and helpful. 

Faster than court. Forced parties to negotiate. 

Tenacity of mediator to bring parties together and keep than talking. 

It gave me insight into the settlement position of my opponent. 

Opportunity to air issues before neutral party vwto has the "blessing" of 
the court. 



Appendix F 

Samples of Attorneys Conunents As to What They Like the Least 

About the Mediation Program 



This Appendix contains a sample of the comments received. Although an 
attempt was made to reflect the variety of comments made, this hst does not 
reflect their frequency. 



Appendix F 

Samples of Attorneys Comments As to What They Like the Least 

About the Mediation Program 



Samples of the actual comments of the attorneys as to what they like the least about 

the Mediation Program and how they think the Program may be improved are the 

following: 

Poor preparation by mediator; not binding; therefore, expensive, waste of 
time. 

Judges ordered it before discovery is completed in too many cases and too 
long before pretrial and trial. 

I was not happy with passivity of mediator. I had to end up in an 
active role almost as mediator which made it difficult. I thought 
attorneys for both parties realized we were not making headway because 
of mediator, but in spite of him. 

Often comes very late in case. 

Mediators, at least in some cases, need to become more educated about 
die merits of a case. Otherwise, Ihey have little credibility in their efforts 
to moderate parties* demands. 

Referral should be made nearer to the close of discovery, or after it. 

It can be fairly time consuming & therefore ejq>ensive for the client. 
There should be a strong recommendation that clients be present for the 
mediation sessions. 

Some mediators have no experience in the types of suits mediated— need 
to try to match the areas of expertise with the type of case. 

No teelh. Personal injury cases often involve clients with polar opposite 
views of motivations. In such cases, anything other than mandatory 
binding arbitration is a waste of time. 



Presumed to settle merit-less cases. 

Counsel for eadi party should be required to meet and exchange detailed 
information regarding issues and positions before clients are involved in 
direct negotiations. 

Better screening. First mediator seemed to be just doing "pro bono" 
work with no real enthusiasm. 

Make the meeting times more flexible so ^mt plaintiffs (individuals) do not 
have to miss as much time from employment. 

Can become a convenient "pumping ground" for hopeless cases that 
threaten to consume too many judicial resources. Good excuse for 
everyone to take 6-8 months off from actually trying to resolve this case. 

We did not always have time for an in-person meeting and relied on 
phone exchanges. These were less satisfactory in the reaching for 
resolution. It would have settled sooner if we had gotten back togetiier 
in person. 

Perhaps having the mediator be a lawyer Wio is more senior (and more 
powerful) would influence government and corporate defendants. Other- 
wise it is a useless exercise. 

The mediator should be able to have some authority to enable him to deal 
with "stonewalling" carriers. 

Require the actual insurance representative with authority to attend. 

Mediator seemed to lean toward insurance companies position. 

Better training for mediators, equal application of mediation rules to all 
parties. 

Takes place too early in process in complex cases. 

Time involved in educating mediator. 

The mediators focus too mudi on "how much?" There should be some 
consideration of the merits. 
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Some individual mediators are not good. Close monitoring and feedback 
to weed out bad mediators is necessary. 

In this case, the particular mediator \vas very partisan and told the 
plaintiff herself that she should have high ej^ectation for settlement. I felt 
Ms was inappropriate and hindered settlement. The verdict was half what 
Ute mediator said and less Mm the offer. A less partisan mediation may 
have settled Ms case, and mediators should be cautioned not to give 
figures for settlement. 

Periuq^s /fee judges could do more investigation prior to sending the case 
to mediation. Mediation is a time and expense saving mechanism only 
if it \wrks. It was clear from the single mediation session we had that 
the plaintiff would not alter his unreasonable position, making mediation 
impossible. 

Court should spend more time investigating whether process will be a 
waste of time. 

Employment law plaintiffs feel imbalance of power. Mediation cannot solve 
this problem. 

It would be helpful to appoint a mediator early in the case so that 
settlement could be considered before or early in the discovery process. 

I was not fully satisfied with our mediator. More care in selecting 
mediators might be in order. Also, more guidelines regarding submission 
of papers to mediator would be helpful (i.e., time of submissions, length, 
etc.). 

No feedback to court, or someone, about misuse of process, or lack of 
good faith efforts to settle, by the other side. It's very frustrating for 
clients under M)se circumstances. 

The purpose of mediation is to settle the instant case. When the instant 
case is one of many that the agency has, the mediator is usually not 
interested in the effect that settlement will have on pending claims. He/she 
is more interested in the statistic. 

Its voluntary nature-make it mandatory. 
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/ think it should be mandatory; perhaps there should also be mandatory 
non-binding arbitration and if either party refuses to accept award & they 
don 't bear it at trial, they pay all costs & attorney fees for the entire 
litigation. 

The mediator felt a need to attack both parties equally despite the merits 
of the case. Pro se plaintiff was convinced by criticism of defendants 
case not to compromise. Plaintiff sued my client for $1.5 million- 
ultimately settled for $0, but took the mediators critique of my client's 
case as a promise of significant recovery. Mediators should inform a 
party if the case is merit-less or has weak merits rather than trying an 
evenhanded approach despite the merits. 

Inexperience of mediators. Mediation is not always the best type of 
dispute resolution. I would like to see mandatory non-binding arbitration 
and early neutral case evaluation. 

More training for mediators. 

If the mediator is not an experienced litigator and confident of his or her 
ability to figure out and assess the facts (and disregard the fiuff) 
presented by the parties, the process is of little value. 

Non-binding nature and no enforcement power makes it difficult to 
pressure clients/attorneys to settle. 

Delay from mediation to pre-trial. 

Formal notification from the Court at the time of filing the suit would 
have been helpful instead of having the judge refer the matter at a status 
conference. 

I feel that in certain liability cases, the defendant should not be forced 
to be present. 

The mediator does not have any authority or ability to involve to nudge 
the recalcitrant party. 

I believe that sometimes the mediators tend to be harder on the District 
of Columbia vMen it is a defendant than when it is the plaintiff. 

Inconvenient, time consuming, generally unproductive. Mediator needs 
more clout. 
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Sanctions should be imposed against a party m^ agrees to mediate, and 
then makes no effort to compromise. 

It should be mandatory. The top official of the defendant's, or whoever 
has final decision-making authority in a matter, should be required to 
attend. 

1. Earlier in process, 2. Use mediators acquainted with substance (generic 
mediators don't work) 3. WiAout some compensation, mediators motivated 
to terminate quickly. (These are VERY minor criticisms compared to 
advantages) o 

The mediator, wfu) in my case, appeared to have no interest in the issues 
or in seeking a worthwhile, just settlement. 

Not all matters can be mediated sometimes there is no middle ground. 
I do not Mnk the mediation program works well in cases in which there 
are dispositive legal issues. In my experience, mediators generally are 
not well prepared on these issues and therefore are not helpful in 
resolving them. I also had some concern in our mediation session that 
confidential discussions with the mediators were not kept confidential. I 
would suggest a couple of changes: L If there are dispositive legal 
issues, require both parties to submit a short (3 page maximum) summary 
of each issue and appoint mediators for enough in advance to prepare on 
titese issues 2. Impose a fee shifting mechanism if the final offer of the 
mediators refused, and the party does not do better at trial. 

The mediator cannot report to the court the failure of a party to negotiate 
in good faith. 

My only suggestion is that the program's existence be advertised. The 
parties stumbled upon the program. 

It is not promoted strongly enough by the judges of the Court. 
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Cases such as complicated torts (e.g., medical malpractice) are referred 
way too soon. The parties should be given time to develop the facts 
before entering mediation. I have been frustrated several times by an 
early referral into mediation in a case where a later referral would have 
been really helpful. Also, the parties should give feed back to the 
program on individual mediators so diat you can weed out the lousy ones. 

Where insurance is involved, the carrier should be required to attend. 

Timing of mediation. With compulsory early discovery, fruitful discussions 
could begin much earlier. 
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Appendix G 

Samples of Mediators Comments As to What They Like the Most 

About the Mediation Program 



This Appendix contains a sample of the comments received. Although an 
attempt was made to reflect the variety of comments made, this list does not 
reflect their frequency. 



Appendix 6 

Samples of Mediators Comments As to What They Like the Most 

About the Mediation Program 



Samples of the actual comments of the mediators as to what they like the most about 

the Mediation Program are the following: 

It provides an opportunity to help the court and lawyer's image. It is an 
area of pro bono I feel can participate in and be helpful 

Effective alternative to traditional judicial process. Persoruilly, I get great 
satisfaction from restoring the cases with the parties. It's a challenge. 

The professionalism of the staff. 

It works, and I enjoy the challenge. I Mnk ^ program provides a public 
service for many. Many litigants who want to avoid the time and ej^ense 
(and fear the irritability of juries) of litigation. 

It reduces the backlog in court and resolves cases in less costly way. 

You get more time and flexibility to mediate than in Superior Court and 
can do it in your own office. 

Chance to serve the system in a creative and effective way. 

1. Helpfidness of swff (substantively and administratively). 2. Flexibility' 
ability to r^use to take a case. 3. Follow up-luncheon discussions and 
further training. 

It gets cases settled and gives litigants a better understanding of their 
case arui its value. 

Meeting other lawyers and feeling that I'm helping in a way, to promote 
justice at a minimal cost 

Feeling of accomplishment in helping litigants to resolve their disputes 
satisfactorily 



Voluntary nature of mediators' service, w^ich underscores the public- 
interest attributes of their w^ork. 

Opportunity to help others resolve disputes. 

The relative independence that mediators are allowed to sdiedule and 
conduct mediations and the support/consultation provided by the mediation 
staff. 

There's a sense of satisfaction in helping parties resolve cases. The 
training opportunities have been superb; I wish there were more. 

The program allows plenty of time to work with the parties to resolve the 
issues, if possible 

Opportunity to interact with lawyers and litigants from a unique 
perspective. The "up" I get from settling a case as part of large effort 
to help the court. 

Referrals are usually handled in an efficient, professional manner. Sincere 
attempts by the staff to be of service. 

Administration— It is terrific support. 

The voluntary referral of cases into the program. Even if there has been 
some judicial "arm twisting, " I think this is superior to mandatory 
mediation. 

Helping justice move (sometimes it only takes a nudge!). Also, showing 
plaintiffs and defendants a good side of the bar; that lawyers sometimes 
work for free. 

The variety of cases, the sense (whether true or not, I don 't know) that 
I'm providing a service to the court and community. I'm not sure about 
getting paid. On one hand, the time commitment is significant, on the 
other I like the volunteer aspect. Maybe there is a way to do both. 

It gives me an opportunity to learn about other lawyers and their cases, 
and see good cmd bad lawyering from a perspective somewhat like that 
of a judge or a juror. 

The satisfaction of contributing is a real way to judicial administration by 
helping cut awesome court dockets, and of assisting the parties reach a 
sensible result. Also, the peer "ejq>erience-sharing" with other mediators. 
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The excellent training and staff support. 

It offers me an opportunity to approach a dispute with a different 
perspective from my usual role as advocate; I have learned from this 
process. 

The support provided by ^mediation program stcff; the variety of cases. 

I get satisfaction in helping people resolve their differences and helping 
the court. It oho gives me insights into various ways to try to bridge 
differences tiiat help me in my own practice. 

The diversity of cases and issues raised. The opportunity to help persons. 

It's an opportunity to test my mediation skills and perform a public 
service. 

Small scale, personalized administration, flexibility in assigning cases to 
mediation and mediators to cases. 

The opportunity to see issues in the law beyond my direct practice 
experience. 
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Appendix H 

Samples of Mediators Comments As to What They Like the Least 

About the Mediation Program 



This Appendix contains a sample of the comments received. Although an 
attempt was made to reflect the variety of comments made, this list does not 
reflect their frequency. 



Appendix H 

Samples of Mediators Comments As to What They Like the Least 

About the Mediation Program 



Samples of the actual responses of the mediators as to what they like the least about 

the Mediation Program are the following: 

The lade of understanding of some lawyers as to the best use of ADR for 
their clients. 

Difficulty of scheduling, due to counsels other commitments. I don't have 
a solution. 

Litigants should be required to participate. This requirement should 
include the highest ranking corporate officers, and high officers of 
insurance carriers, subject to the mediator's discretion that lower ranking 
officials with appropriate authority may be sufficient in particular cases. 

Lack of power to force acceptance of sound settlement w^ere one party 
is poorly represented and cannot evaluate its case properly. 

There's no pressure on the parties to cooperate in the mediation process. 

Cases should be referred early and judges should bring parties back to 
make sure they are proceeding in good faith. 

Sometime have inadequate time to absorb the facts and law. 

Uncooperative counsel. I don't think the program can do any more than 
it already has to remedy this problem. The Program Administrators are 
most cooperative in this regard. 

Parties not yet being prepared for mediation, insurance carriers not 
making a serious effort to settle, a lack of an appropriate inducement to 
the insurance carrier to deal with the matter seriously. 
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/ think all cases should be required to go through mediation. It helps 
both (or all) sides to perceive the issues. 

The faa that our identity on particular case may not be disclosed. 

Unrealistic deadlines set by judges, including before or during the 
completion of pretrial discovery. Cases can 't be mediated usefully until 
all discoverable reformation. 

Local and federal government litigants do not take the program seriously 
and impede settlement. 

For cases submitted for mediation soon (fier the case is filed, it might be 
helpful to have a mechanism to "suspend" the mediation until after further 
discovery is completed. 

1. Mediation cases involving DC govt, which doesn't prepare well and 
seems not to be mediating in goodfaidi. Mediation office should talk with 
mayor and Corporation Counsel about responsibilities of participants. 2. 
Many participants don't really want to mediate but are going trough the 
motions because they feel &iey need to. 

Occasionally, lawyers are not as well educated about the process as they 
might be. The best lawyers to deal with are these also trained in 
mediation 

Non-payment of mediators. 

Sometimes the time allowed to conduct the mediation is too short to do 
all that is required and to allow counsel to adjust their calenders. 

I have... found the mediation period to be skimpy at times. I think the 
program administration should include the complaint and answer with the 
assignment paper. 

The failure of the program to compensate mediators who devote 
substantial time (e.g., more than 30 hours) to mediate complex cases. 
Additionally, I would like to have the ability to work with the trial judges 
when necessary to assist the parties reach a settlement. 

Time allowed when several sessions are needed; complete absence of fees 
or expense reimbursement; haphazard or inconsistent actions by judges in 
assigning cases to mediation-greater participation should be the rule. 
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/ realty don't have complaints, but I \vould like more training from 
experienced mediators. 

Pesky follow-up calls on case statuses which I know is a necessary evil 
of the program. 

L Time involved in sdieduUng; court personnel might be able to do some 
of this, e.g., get list of 3 available dates. 2. Some cases take a great 
deal of time and effort; mediators should be paid! 

Sometimes parties do not really want to mediate, but feel they can't say 
no when asked by a judge in open court. Staff should double check that 
both parties think mediation might be useful. 
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Appendix I 

Samples of Attorneys' Comments Relating to the Issue of 

Mandatory Mediation 



This Appendix contains a sample of the comments received. Although an 
attempt was made to reflect the variety of comments made, this list does not 
reflect their frequency. 



Appendix I 

Samples of Attorneys' Conunents Relating to the Issue of 

Mandatory Mediation 



Samples of the actual responses provided by attorneys who favor requiring mediation 

are the following: 

It tends to focus the parties on the brass tacks. 

Even diough we were significantly apart in our evaluation of the case and 
ihe settlement value, there was value to my client to participate and have 
a third party consider the various positions. 

In most cases this would bring about settlement. 

Save costs, time and boA sides would be equally satisfied and dissatisfied. 

Mediation is a useful form of alternative dispute resolution that is non- 
binding, yet provides an opportunity for open-minded evaluation of the 
case and exchange of view. 

The process is immensely helpful to discovery and to assess the strengths 
and weaknesses of opposing counsel and parties. Forcing face to face 
conversation can also save court trial delays. 

Clears dockets. 

Ego and posturing might otherwise keep parties from requesting voluntary 
mediation or otherwise engaging in meaningful, realistic negotiations. 

In the interest of judicial economy, client ejq>enses and the time for the 
conclusion of a matter. 

Most of my cases are civil rights. One or both parties often have a 
skewed view of the case/remedies, etc. Mediation can help correct this. 
Also, if a party wants to settle and the attorney is being obstructionist, 
mediation sometimes breaks through that. 



Parties will take process more seriously if ihey are required to participate. 

In fact I think non-binding arbitration should also be considered as a 
follow up. 

Almost any case can be resolved to some extent with a good mediator. 

I think that in many cases, a mediator or early neutral evaluator could 
settle a case even when the parties don't think so. 

Without mandatory mediation too many cases will not go trough the 
process due to the unfounded biases of parties or attorneys. Every case 
should be ordered to mediation in order to avoid an overly zealous 
attorney or client from preventing wasted efforts. 

So long as mediation is non-binding, it ought to be required as a 
reasonable means of attempting to reduce court dockets and to expedite 
the process of justice, while reducing litigation expense. 

Some form of ADR should be mandatory, at an early stage of any civil 
case. 

At least one session. 

Participation in the process required parties to relinquish tiieir hard line 
postures. 

Compulsory mediation allows bodi parties attorneys to attenq>t to negotiate 
without betraying a dient avowed policy cf "no settlement" or nothing but 
—value, etc. 

Unless there are valid reasons, such as pending dispositive motions, to 
make mediations inappropriate. 

Even where cases cannot be settled, I believe that mediation at least 
narrows issues and/or focuses the parties attention on the strengths and 
weaknesses of tiieir case. 

Often times, it's necessary to force one side or the other to start thinking 
in terms of compromise in or at least to engage in a more objective 
evaluation of the case, and mediation forces them to do that. 
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/ ifunk parties should be required to participate in dispute resolution, i.e., 
arbitration. An initial conference with the parties may be necessary to 
determine which method is most expropriate. 



If it is optional, it won't be used in most cases. Mandatory mediation 
settles many cases that would not ordinarily settle because of the 
perceptions of parties regarding making settlement offers, e.g., plaintiffs 
and defendants have a tendency to think attempting a settlement is a sign 
of weaknesses of the case. 



Samples of the actual responses provided by attorneys who oppose requiring mediation 

are the following: 

Parties who are unwilling to do mediation voluntarily are unlikely to 
meaningfully participate. 

Mediation only makes sense vMen each party is inclined to discuss some 
kind of settlement in the first place. 

Not appropriate in all cases. In complex matters, or where damages are 
unliquidated it would be a waste of time. 

Attorneys with telephone contact with clients is sufficient and more cost 
effective, particularly for insurance representatives. 

Success depends on motivation to settle. Also, when the defendant is the 
government, there is less incentive to settle. 

In many cases, mandatory participation with unwilling participants may 
not be productive. 

The mediators are not always fully informed of the details of a case. 
Therefore, their suggestions are sometimes incomplete. 

It is only appropriate-and likely to speed resolution and reduce costs-in 
certain cases. Many complex cases are not susceptible to court ordered 
mediation. 

If one party is completely unrealistic, it*s a waste of time. 
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/ don't think "reqmring" participation is necessa^^' ff the presiding judge 
"urges" the parties to engage in mediation t--'- should be sufficient to 
cause it to happen in cases in which mediatifr :ight iwrfe. 

How can some parties be required to participate in a process that is 
supposed to result in a voluntary agreement? Required mediation 
inevitably Mill lead to charges that a party is not participating in good 
faith if it does not accept a proposed settlement. Secondly, not all 
claims have merit. Mediation that is mandatory may give them an 
undeserved dignity. 

There must be an openness to the process for it to work, and 
voluntariness boosts Ms enormously. Also, as a practical matter, when it 
is "suggested" by a judge, parties have a hard time saying no, so why 
require it? 

Some cases require court resolution of issues. At otiier times, if a party 
is not a willing participant in mediation, it will not arrive at a settlement. 

Too much risk 0ua mediation process am be used to delay going forward 
with the litigation. Preliminary efforts to determine whether mediation 
would be useful could be required, however. 

The attorneys always discuss settlement. If the parties are not serious, 
one mediator can do nothing. 

It does not provide the same opportunities for success in all cases. 
Parties must retain the option to litigate without resort to mediation. 
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Appendix J 

Samples of Attorneys' Conunents Relating to the Issue of 

Whether Parties Should Pay a Fee for the Services of 

the Mediation Program 



This Appendix contains a sample of the comments received. Although an 
attempt was made to reflect the variety of comments made, this Ust does not 
reflect their frequency. 
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Appendix J 

Samples of Attorneys' Comments Relating to the Issue of 

Whether Parties Should Pay a Fee for theServices of 

the Mediation Program 



Below is a listing of samples of actual comments of the attorneys that illustrate their 

views concerning whether parties should pay a fee for the services of the Mediation 

Program, 

1) Where mediation looks like it would be helpful. 2) Charge the market 
rate for ADR. 

If mediator spent a reasonable time preparing for mediation, and was 
aggressive in explaining settlement options, probably a standard hourly 
rate ($150-$250 per hour) with a ceiling or firm estimate of total cost. 

Pay for mediation would be accepted by my clients if it would speed 
resolution early in the process. Fees should be fixed at $100 per hour 
per party. 

Fees to be spUt fairly for all parties. The amount should depend on level 
and specialty of what expertise needed. 

If it were voluntary, and all parties required to split costs, a fee of $100 
per hour might be acceptable. 

I can see no set of circumstances where a private individual as plaintiff 
in a personal injury case would agree to pay a fee. Fees may be more 
(q>propriate in commercial litigation cases. 

Clients should be asked to compensate mediators at their normal hourly 
rates which will vary widely depending on experience and skill of the 
mediator, complexity of the case, etc. Allow clients to select from a list 
of mediators with published fee schedules. 



When the amount at stake is great enough, the cost of litigating is high 
enough, the risk of losing is great enough and the identity of the mediator 
is known. Fee = same as lawyers of comparable stature and experience. 

I believe my clients m)uld be willing to pay a fee for a mediation in a 
case where the parties were really willing to negotiate the case and a 
skilled mediator conducted the proceedings. We had a stilled mediator 
in Ms case but the opposing party refused to bargain in what I consider 
good faith. 

In the rare case when both sides believe a speedy resolution without a 
court decision is in their best interest the client would pay a fee, 
particularly if the fee is reasonable, (i.e., less than standard private 
practice billing rates). In most cases, ihe client would balk at paying a 
fee for a service provided by the Court. 

Mediation initially proscribed to cut costs of litigation. If changes are 
instituted, the purpose is defeated. 

Voluntary mediation could be charged to the clients, not mandatory. 

When mediation is desired by the parties, the Court* s programs is quite 
good. It should be cheaper than private mediation services. 

In most cases, but not here where my client was uncollectible. 

If settlement is a direct result. Fee depends on quality of the mediator's 
work. I think it should be value-based or at mediators normal hourly 
rate. 

If huge savings on potential future legal costs could be realized, then our 
clients might do it. 

A fee would be paid if the client thought the mediator was good. 
Perhaps the mediator could provide one day *s free services, and then be 
paid hourly rates on a noncompulsory basis, i.e., party could terminate 
obligation to mediate at any time. 

If the fee is split. We do plaintiff's contingency cases, so we would 
advance the costs (unwillingly). The fee should be the attorney/mediator's 
normal hourly rate. 
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Flat fee of $250 split between parties. Hourly rate motivates early 
termination; flat fee warrants more intense effort (get most for your 
money). 

Perhaps, but it should be relatively low; i.e., $50 hour, if they thought 
that mediator was weU qualified. I do prefer a nonpaying system because 
I think it encourages people to use the system -more freely if no charge 
is imposed. 

My business clients would almost always be willing to pay some fee. The 
amount, however, would depend on the stakes of the case and how 
confident we were of winning at trial. 

Our corporate clients would and have. 

I think clients would only pay for binding arbitration services. 

In a case where the facts are simple and uncontested, all parties would 
be willing to pay a nominal fee to mediate the matter. 
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Appendix K 

Samples of Mediators' Comments Relating to. the Issue of 

Whether Parties Should Pay a Fee for the Services of 

the Mediation Program 



This Appendix contains a sample of the comments received. Although an 
attempt was made to reflect the variety of comments made, this list does not 
reflect their frequency. 



Appendix K 

Samples of Mediators' Comments Relating to the Issue of 

Whether Parties Should Pay a Fee for the Services of 

the Mediation Program 



Samples of actual comments of mediators about requiring parties to pay a fee for the 

services of the Mediation Program are the following: 

A lump sum of $250 at first to see if this affects parties using ADR. If 
it does, a fee change requirement should be revisited. 

Charge a flat fee to the parties and make the fee payable only if a case 
is successfully mediated. The amount of the fee can be adjusted to the 
size of the services in personal injury cases and fixed in other cases. 

There may be policy/constitutional issues about requiring parties to pay 
a fee. If these issues can be overcome, I think it would be advisable in 
cases involving significant economic issues where the parties are not 
indigent and are not being represented pro bono, and w^ere the time 
required for mediation is probably significant (although this may not be 
knowable up front). I would suggest $150 to $300 per hour depending on 
the experience of the mediator. 

Where clients pay counsel, they should pay to have their case mediated. 
Paying would make them more serious about trying to find and an 
acceptable settlement. Fee should be for in-person and telephone time 
actually spent mediating. Fee should be $200 an hour. There should be 
exception for public interest organizations and indigents. 

No. It is part of the judicial function of running a government. We do 
not bill litigants for judges or magistrates. 



/ am currently in government service and cannot accept payment. 
However, previously, I was in private practice and would have appreciated 
receiving a fee. Whether advisable: recommend 55/45 against charging 
fee due to (1) barrier it may cause for pro se or individual litigants and 
(2) may lessen quality of current mediators vwto volunteer out of public 
sense of duty and for satisfaction the service provides. If fees are 
charged, may consider based on ability to pay. Recommended fee: $150 
to $200/ hour. 

I think the question is partly one of mediator availability. If there are 
sufficient volunteer mediators wto are capable, I see no reason to charge 
an hourly fee. 

No, as long as judges are not too heavy-handed in "encouraging" the 
parties to enter mediation; the "filtering" process that a fee would serve 
is o^rwise accomplished. A fee would deter some parties who ultimately 
do settle, which constrains the purpose of the program and the court and 
its caseload. 

This is a difficult issue. Yes, I think the parties should be charged a fee. 
Whatever fees should also apply for indigent civil cases before the court. 
I know Ms is a controversial proposal. Nevertheless, parties (and citizens 
in general) should know how much it costs to run the court system. 
Allowances would be made for the indigent. It is about time to study the 
courts questions in this regard. 

No. I think there should be no financial obstacle to mediation. Perhaps 
costs might be recovered by raising the filing fee. 

I think a small flat administrative fee would be appropriate. Perhaps $25; 
anything more initially at this stage in the program would defer use of 
the program by litigants. 

Certainly not. Being "free of charge" makes it attractive to all parties. 
Perhaps more important, not a fee maintains the program's objectivity. 
Mediation is viewed as accessible to all and not just those who can pay. 

It has been my experience, the cases took 20-30 hours to mediate, there 
is a real burden on the mediator. On the other hand, the parties have 
a right to have their case heard by a judge for almost (free). Why 
would tiiey want to pay for the program. That way parties wouldn't have 
to pay for a service (mediation) that they otherwise could get free 
(adjudication). 
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Time is money for a mediator. Also an arbitration that costs both parties 
is more likefy to lead to settlement because the parties have invested in 
the process in a "dollars and cents" way. 

Yes, a fee should be charged, whether the cases are settled or not. The 
parties usually recognize that mediation helps to narrow the issues in 
cases that don't settle, so there is usually "value added" \shich benefits 
the parties. Suggested rate: $150/hour. 

No. I'm afraid it would discourage participation. 

Not now; maybe in ihe event mediation becomes a normal expected part-of 
civil litigation 

Except in cases filed in forma pauperis, then an hourly charge for 
mediation services should be made. This charge could be in range of one 
hundred dollars per hour and should be divided between the mediator, if 
he or she desires to take a fee, and the Court Program. 

Yes, for some parties. It is reasonable to ask litigants in complex cases 
or where the damages exceed a certain threshold to pay for mediation 
services. 

Generally, no. I think it is advisable to encourage mediation, and I am 
convinced that a fee would discourage it. I do think that if a case is 
very complicated, it might be appropriate for ^ mediator to receive some 
compensation, although I think of it as a pro bono activity. 

Yes, having parties pay a fee makes them take the program more 
seriously. I Mnk a fee is always appropriate unless one of the parties is 
indigent. The fee should be an hourly charge comparable to the going 
rate for lawyers. 

If mediation is voluntary, and caliber of mediator is high, there is no 
reason why parties should not pay a fee. Private mediators in the area 
charge between (lOO-lOO/hr) for court cases, perhaps something around 
$40-$50/ party/hour, provisions would have to be made for those unable 
to pay, i.e., a fund established to pay, or fee taken out of settlement. 
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Appendix L 

Samples of Mediators' Comments Relating to the Issue of 

How Fees Should be Used If Parties Are Required to Pay Fees for 

the Use of the Services of the Mediation Program 



This Appendix contains a sample of the comments received. Although an 
attempt was made to reflect the variety of comments made, this Ust does not 
reflect their frequency. 



Appendix L 

Samples of Mediators' Comments Relating to the Issue of 

How Fees Should be Used If Parties Are Required to Pay Fees for 

the Use of the Services of the Mediation Pk'ogram 



Samples of the actual comments reported by the mediators relating to the use of fees 
if parties are required to pay fees for the services of the Mediation Program include 
the following: 

If the mediation does not take a lot of time. 

Should be used for outreach. 

If used for the administrative expenses of pro se litigants. 

To the extent to which the administration assists the mediators. 

No. the mediation program helps free judicial resources for other cases. 

The cases that go to mediation should not bear the entire cost. 

Only for program administration. I will not volunteer time in order to 
raise money —I do so as an officer of the court to assist the court's 
workload. 

Yes. The fees should primarily be used for administration of the program 
as well as outreach programs to encourage the use of the program. 

Possibly. I'm not sure. Judges are paid and court personnel, wky not 
mediators? Yet, pay will give less choice in selecting mediators. There's 
a problem in relying on unpaid "staff" for a regular court program. 

Why not split it between administration and the mediators? What would 
the administrative fees be used for? 



/ would remit the fees (if charged) to the general fund of the Treasury. 

For program administrailm, including mediator compensation, training 
costs and payment of expenses to mediators. The issue of how the fees 
are used should be addressed at some time as the issue of whether fees 
are appropriate. I think that for mediators to mention their independence, 
compensation should come from die court not the parties. Accordingly the 
court might consider setting up a separate office independent of the court, 
to employ mediators on a full and part-time basis. It would enable 
mediators to develop their skills without the pressure of another full-time 
job. 

If fees are charged, they should onfy be used for administrative costs and 
not to pay mediators or other service providers. Perhaps money could be 
used to pay the cost of pro se litigants with respect to administrative 
ejqyenses (i.e., copying, related travel, etc.). 

Yes, so that rfie mediation program could be as self sustaining as possible. 
Once that is achieved, mediators could be paid a stipend, or reimbursed 
for expenses or both. 

Should be used to pay mediators. Administration should be contracted to 
be paid court funds. 

I don 't think so. It seems to me that it is appropriate for the court to 
support the program from its regular budget. Again, I think mediation 
should be broadly available and not discouraging as it maybe well worth 
the court money in the long run. 

Yes. The program is probably expensive to administer. Further, I think it 
is appropriate for attorney volunteers to retain their present volunteer 
status. It enhances neutrality. 

Generally yes. They should be sufficient to support program expansion, 
but not to make program self-sustaining or profitable. 

To the extent to vMich the administration assists the mediator in getting 
parties together. 

No, fees should be paid to mediators. Mediators are rendering a 
valuable service. When successful, they often save the parties thousands 
of dollars. 
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A flat rate of $100-$150, split by the parties, might be charge for 
administration in vMch case, the court should be more involved in 
scheduling. The Florida court system (state court, I think), has a fee 
scheduling for administration and mediators fees which seem to be 
accepted by all parties and works well. 

Yes, I also tfdnk that parties should pay a reasonable fee to mediator for 
complex cases or for more than a fixed period of time, e.g., 12 hours 
wftich each mediator would contribute pro bono. The American Arbitration 
Association uses a similar system. 
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Appendix M 
Study Questionnaires 



ASSESSMENT OF THE MEDIATION PROGRAM OF THE 
U.S. DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 



An Evaluation Study Sponsored by 

ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 

2120 L Street, N.W., Suite 500 

Washington, D.C. 20037-1568 



Questionnaire for Attorneys 

Court records indicate that you represented a client in a case mediated through the Mediation 
Program at the United States District Court for the District of Columbia. The Administrative 
Conference of the United States is in the process of evaluating this program. The success of this 
evaluation depends upon the cooperation of those who have participated in the program. Please 
assist us by completing this questionnaire, and retuming it in the enclosed envelope. Your 
individual responses will be analyzed by an independent researcher, and will not be known to the 
Court, other attorneys, the Mediation Program staff and mediators, nor the parties. Only aggregate 
information will be reported. No one will be personally identified. 

Unless instructed otherwise, please answer all questions with reference to the following case: 



If you did not participate in the mediation of this case, please return the questionnaire in the 
envelope provided; and , if possible, please provide infomnation to help us contact the connect 
attomey. 

Attorney Name: 

Firm Name: 

Address: 



Telephone: 



1 . The items listed below are ways a mediation process may be helpful or unhelpful to parties and attorneys. 
For each item listed, please circle the appropriate number on the right according to the extent to which 
the mediation process was helpful or unhelpful to you and your client(s) in the case specified above. If 
an item is not applicable to this case, please circle **NA.'' 



a. The extent the mediation process 
helped your client(s): 

1 . Move toward settlement. 



Not Helpful 
At All 



Extremely 
Helpful 



12 3 4 5 6 7 NA 



2. Understand the issues of the case better than they 
otherwise would have. 

3. Establish a realistic bargaining position. 

4. Become more involved in the resolution of this case 
than they otherwise would have been. 

5. Understand their options in terms of settlement and 
further litigation. 

b. The extent the mediation process helped you: 

1. Identify the strengths and wealcnesses of your 
clients case. 



1 


2 


3 


4 


5 


6 


7 


NA 


1 


2 


3 


4 


5 


6 


7 


NA 


1 


2 


3 


4 


5 


6 


7 


NA 


1 


2 


3 


4 


5 


6 


7 


NA 



12 3 4 5 



NA 



2. Design a settlement that met their needs better 
than a court-imposed solution might have done. 

3. Expedite the resolution of this case. 

4. Reduce litigation costs. 

5. Exchange essential documents or other factual 
information earlier than you otherwise would have. 

6. Define the scope of discovery earlier than you 
otherwise would have. 

7. Persuade your client of the realistic merits of their 
claim. 





2 


3 




5 


6 


7 


NA 




2 


3 




5 


6 


7 


NA 




2 


3 




5 


6 


7 


NA 




2 


3 




5 


6 


7 


NA 




2 


3 




5 


6 


7 


NA 




2 


3 




5 


6 


7 


NA 
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2. In what other ways was mediation helpful or unhelpful in this case? 



3o Hease indicate the extent to which you agree or disagree with the statements listed below by circling 
the appropriate number on the right of each statement. Please answer the items in terms of the case 
mentioned above. If an item is not applicable to this case, please circle "NA." 



Very 
Strongly 
Disagree 








Very 

Strongly 

Agree 


1 2 


3 


4 


5 


6 7 NA 


1 2 


3 


4 


5 


6 7 NA 



a. Mediation was appropriate for this case. 

b. The mediator helped explore a range of creative 
solutions. 

c. The mediator was not adequately prepared to 1234567 NA 
discuss the case with the parties. 

d. The legal issues in this case were too complex 1234567 NA 
to make mediation useful. 

e. The factual issues en this case were too 
complex to make mediation useful. 

f . The mediator kept the settlement process 
moving. 

g. The mediator followed up to make sure 
arrangements made during the course of the 
mediation were adhered to. 

h. The mediator did not give my client a hearing. 12 3 4 5 6 7 NA 

i. The mediator encouraged us to think positively 
about the possibilities for settlement. 



1 


2 


3 


4 


5 


6 


7 


NA 


1 


2 


3 


4 


5 


6 


7 


NA 


1 


2 


3 


4 


5 


6 


7 


NA 


1 


2 


3 


4 


5 


6 


7 


NA 



1 


2 


3 


4 


5 


6 


7 


NA 


1 


2 


3 


4 


5 


6 


7 


NA 



j. The mediator treated all parties fairly. 

k. The mediator was effective in engaging the 

participants in meaningful discussion. 1234567 NA 



4. What was the status of the litigation of this case when the mediation process began? 

5. With respect to the timing of the referral of this case to mediation, do you think it was held: 

a. Much too early in the case. 

b. Too early in the case. 

c. At the most appropriate time in the life of the case. Skip to Question 8. 

d. Too late in the case 

e. Much too late in the case 

6. Why was the timing too early (or too late)? 

7. What timing wouSd have been most appropriate? 



8. Please indicate the extent you were satisfied or dissatisf bd with the various aspects of the 

mediation of the case specified on the first page by circEit^g the appropriate nunnber on the right of 
each item listed below. 

Compbtely 
How satisfied were you with: Dissatisfied 

a. The overall mediation process in this case. 

b. The timing of the referral of this case 
to mediation. 

c. The extent to which your scheduling constraints 
were taken into account. 

d. The location of the mediation session(s). 

e. The effectiveness of the mediator. 

f . The fairness of the mediator. 











Completely 
Satisfied 




2 


3 


4 


5 


6 7 




2 


3 


4 


5 


6 7 




2 


3 


4 


5 


6 7 




2 


3 


4 


5 


6 7 




2 


3 


4 


5 


6 7 




2 


3 


4 


5 


6 7 



Prior to the mediation of the case specified above, how would you describe the following aspects 
of the case? Please circle the appropriate number on the right of each item. 

Very 



a. Your client's level of enthusiasm for the 
mediation process. 

b. Your level of enthusiasm for the mediation 
process. 

c. The motivation of your client to settle. 

d. The degree of hostility between the parties. 

e. Initial differences between the parties in their 

bottom line. 12 3 4 

10. Did the parties settle this case or was it terminated by some other method? 

1 Parties settled this case. 

2 This case was terminated by some other method. Skip to Question 13. 

3 This case is still pending. Skip to Question 13. 

1 1 . If the case settled, was it settled through the mediation process? 

1 Yes 

2 Partially 

3 No. Skip to Question 13. 

1 2. How satisfied or dissatisfied were you with the settlement of this case? 

Completely 
Dissatisfied 
Satisfaction with the settlement of the case: 12 3 4 5 



Very 



Low 












Hig 


1 


2 


3 


4 


5 


6 


7 


1 


2 


3 


4 


5 


6 


7 


1 


2 


3 


4 


5 


6 


7 


1 


2 


3 


4 


5 


6 


7 



Completely 
Satisfied 



Please explain: 



13. How many sessions were held in the mediation of this case? 



session(s). 



14. How many sessions did your clientfs) attend? 



session(s). 



1 5. What effect did the level of participation of your client in the mediation sesston(s) have on the 
movement of this case toward resolution? 

1 Helped movement toward resolution of this case a great deal 

2 Helped movement toward the resolution of this case somewhat 

3 Had no effect on the movement of this case toward resolution 

4 Hindered movement toward the resolution of this case somewhat 

5 Hindered movement toward the resolution of this case a great deal 
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16. This questionnaire has been sent to the attorneys of all the parties in cases mediated at the 
Court. It is also important that we ascertain the views of others who participated in this 
mediation. So that we may do this, please provide below the name(s) and address(es) of your 
clients and others (e.g., claims representatives) who participated in the mediation of this case. 
Questions similar to those included in this questionnaire will be asked, and as with the data 
collected in this questionnaire, individual responses will not be reported. Only aggregate data 
will be reported, and no one will be personally identified. 

Client Name: 



Organization Name: 
Address: 

Telephone: 

Client Name: 
Organization Name: 
Address: 

Telephone: 

Other Participant: 
Organization Name: 
Address: 

Telephone: 



6 
17. Would you be willing to use the mediation program of the U.S. District Court again? 

1 Definitely would 

2 Probably would 

3 Not sure 

4 Probably would not 

5 Definitely would not 

Please explain: 



18. Concerning the Mediation Program in general, do you think parties should be required to 
attempt mediation? Please explain your answer. 



19. In general, do you think your clients would be willing to pay a fee for the Court's mediation 
services? 

1 Yes 

2 No Skip to Question 21. 

20. Please describe the circumstances urider which you think your clients would be willing to pay a 
fee for the Court's mediation services, and the fee per hour you wouM suggest. 



21 . What do you like most about the Mediation Program? 



22. What do you like least about the Mediation Program, and what suggestions do you have for its 
improvement? 



Thank you for your cooperation. Please return this questionnaire in the enclosed envelope. 



ASSESSMENT OF THE MEDIATION PROGRAM OF THE 
UoS. DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 



An Evaluation Study Sponsored by 

ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 

2120 L Street/ N.W., Suite 500 

Washington, D.C. 20037-1568 



Questionnaire for Litigants 

Court records indicate that you were a party of a case mediated through the Mediation Program at 
the United States District Court for the District of Columbia. The Administrative Conference of the 
United States is in the process of evaluating this program. The success of this evaluation depends 
upon the cooperation of those who have participated in the program. Please assist us by 
completing this questionnaire, and returning it in the enclosed envelope. Your individual responses 
will be analyzed by an independent researcher, and will not be known to the Court, attorneys who 
participated in the mediation, nor the Mediation Program staff and mediators. Only aggregate 
information will be reported. No one will be personally identified. 

Unless instructed otherwise, please answer all questions with reference to the following case: 



If you did not participate in the mediation of this case, please return the questionnaire in the 
envelope provided; and , if possible, please provide information to help us contact the correct 
person. 

Name: _____^ 



Organization: 
Address: 



Telephone: 



Not Helpful 
At All 










Extremely 
Helpful 


1 


2 


3 




5 


6 


7 NA 


1 


2 


3 




5 


6 


7 NA 


1 


2 


3 




5 


6 


7 NA 


1 


2 


3 




5 


6 


7 NA 


1 


2 


3 




5 


6 


7 NA 


1 


2 


3 




5 


6 


7 NA 


1 


2 


3 




5 


6 


7 NA 



1 . The items listed l^elow are ways a mediation process may be helpful or unhelpful to parties and attorneys. 
For each item listed, please circle the appropriate number on the right according to the extent to which 
the mediation process was helpful or unhelpful to you in the case specified above. If an item is not 
applicable to this case, please circle "NA." 

Extent the mediation process helped you: 

a. Move toward settlement. 

b. Understand the issues of the case. 

c. Establish a realistic bargaining position. 

d. Become more involved in the case. 

e. Communicate with your lawyer. 

f. Reduce lit^ation costs. 

g. Understand your options. 

h. Understand what might happen if the case were 

not settled. 12 3 4 5 6 7 NA 

I. Reduce the amount of time it took to resoh^e 

the case. 12 3 4 5 6 7 NA 

2. Rease indicate the extent to which you agree or disagree with the statements listed below by circKng the 
appropriate number on the right of each statement. Please answer the items in terms of the case 
mentioned afcK>ve. If an item is not applicable to this case, please circle "NA." 



a. The mediator: 

1 . Helped us explore a range of creative 
solutions. 

2. Kept the settlement process moving. 

3. Followed up to make sure arrangements 

made during the course of the mediation 1234567 NA 

were adhered to. 

4. Encouraged us to think positively at>out 
the possibilities for settlement. 

5. Treated all parties fairly, 
b. The mediation: 

1 . Gave me an opportunity to tell my side. 

2. Got the other side to make an appropriate offer. 

3. Got the other side to view its case realistically. 

4. Got us to view our case realistically. 



Very 
Strongly 
Disagree 








Very 
Strongly 
Agree 


1 2 


3 


4 


5 


6 7 NA 


1 2 


3 


4 


5 


6 7 NA 



1 


2 


3 


4 


5 


6 


7 


NA 


1 


2 


3 


4 


5 


6 


7 


NA 


1 


2 


3 


4 


5 


6 


7 


NA 


1 


2 


3 


4 


5 


6 


7 


NA 


1 


2 


3 


4 


5 


6 


7 


NA 


1 


2 


3 


4 


5 


6 


7 


NA 



3. Was this case settled or was it terminated by some other method? 

1 This case was setUed. 

2 This case was terminated by some other method. Skip to Question 7. 

3 This case is still pending. Skip to Question 7. 

4. If the case settled, was it settled through the mediation process? 

1 Yes 

2 Partially 

3 No. Skip to Question 7. 

5. How would you rate your satisfaction or dissatisfaction with the outcome of the mediation? 

Completely Completely 

Dissatisfied Satisfied 



Satisfaction with outcome of mediation: 



12 3 4 5 6 7 



6. Listed below are statement relating to the settlement of this case. Please indicate the extent to which you 
agree or disagree with the statements listed below by circling the appropriate number on the right of each 
statement. Please answer the items in terms of the case mentioned above. 

Very Very 



a. The settlement was reached in a timely 

manner. 

b. The settlement was reached without 
spending too much money on lawyers 
and litigation. 

c. The settlement was better than the court 
might have awarded. 

d. The settlement met my needs. 

e. The mediation involved me in the settlement 
decisions. 



Strongly 
Disagree 



Strongly 
Agree 



12 3 4 5 6 7 
12 3 4 5 6 7 



2 
2 



3 
3 



4 
4 



5 
5 



6 
6 



7 
7 



12 3 4 5 6 7 
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7. Please respond to the items listed below in terms of the case specified above by circling the 
appropriate number on the right of each item. 



How satisfied were you with: 

a. The overall mediation process in this case. 

b. The extent your scheduling constraints were 
taken into account. 

c. The location of the mediation session(s). 

d. The effectiveness of the mediator. 



Completely Completely 

Dissatisfied Satisfied 

12 3 4 5 6 7 



2 

2 
2 



3 
3 
3 



4 
4 
4 



5 6 7 
5 6 7 
5 6 7 



8. Should the Court require litigants to participate in mediation? Please explain your answer. 



9. Would you be willing to pay a fee for the Courf s mediation services? If so, please descrit>e the 
circumstances and the suggested rate per hour? 



1 0. What do you like most about the Mediation Program? 



1 1 . What do you like least about the Mediation Program, and what suggestions do you have for 
its improvement? 



Thank you for your cooperation. Please return this questionnaire In the enclosed envelope. 



• 



# 



ASSESSMENT OF THE MEDIATION PROGRAM OF THE 
U.S. DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 



An Evaluation Study Sponsored by 

ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 

2120 L Street, N.W., Suite 500 

Washington, D.C. 20037-1 568 



Questionnaire for Mediators 

The Administrative Conference of the United States is in the process of evaluating the Mediation 
Program at the United States District Court for the District of Columbia. Please assist us by 
completing this questionnaire, and returning it in the enclosed envelope. The infomiation collected 
will be analyzed by an independent researcher. In order to relate your responses to other aspects 
of the program it is necessary that the researcher assign an Identification number to this 
questionnaire. The number in the lower left-hand comer is for this purpose. However, please be 
advised, only aggregate information will be reported; and your individual responses will not be 
known to the Court, the Mediation Program staff, the attomeys who participated in the program, nor 
the parties. 

1 . For each item listed below please indicate your level of satisfaction or dissatisfaction by 
circling the appropriate number on the right. 

Completely Completely 

How satisfied are you with the: Dissatisfied Satisfied 

a. Mediation Program overall 12 3 4 5 6 7 

b. Administration ofthe Mediation Program. 12 3 4 5 6 7 

c. Amount oftime allotted to mediate a case. 12 3 4 5 6 7 

d. Practice of not paying mediators for their sen/ices. 12 3 4 5 6 7 

e. Timing ofthe referral of cases to mediation. 12 3 4 5 6 7 

2. Do you think it is advisable to charge parties a fee for the Court's mediation services? If so, 
please describe the circumstances and the suggested rate per hour. 



3. If fees are charged, should they be used for program administration? Please explain. 



Very 


Very 


Strongly 


Strongly 


Disagree 


Agree 



12 3 4 5 6 7 



12 3 4 



12 3 4 



12 3 4 



5 
5 
5 



2 
2 



3 
3 



4 
4 



5 
5 



7 
7 
7 



Please indicate the extent to which you agree or disagree with the statements listed below by circling the 
appropriate number on the right of each statement. 



a. Basic case information was quickly 
provided from the Mediation Program. 

b. I know how to proceed when I am assigned 
a case to mediate. 

c. Generally, the period allowed for mediation 
is insufficient. 

d. I received information and answers to 
questions from the staff of the mediation 
program when needed. 

e. The mediation training provkled by the 
program was inadequate. 

f. The staff of the Mediation Program was 
available to handle problems. 

g. If litigants were compelled to participate 
in the program, I would continue to 
volunteer my services. 

h. If cases were assigned randomly to the 
program, I would continue to volunteer 
my services. 

i. I will continue to volunteer my services 
in the Mediation Program. 

j. The Court should require litigants to 
participate in mediation. 

k. Mediators should be paid for their services. 
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5. What do you like most about the Mediation Program? 



6. What do you like least about the Mediation Program, and what suggestions do you have for 
its improvement? 



Thank you for your cooperation. Please return this questionnaire in the enclosed envelope. 



